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ABSTRACT

The 2009 Lisbon Treaty introduced the Early WarnmMgchanism into the EU decision-
making process, giving National Parliaments thektis monitor the compliance of EU legislative
proposals with the principle of subsidiarity. Ittiseoretically argued that in doing so, they meet a
collective action problem in form of an assuranecebtem, meaning they only ineffectively exert
their scrutiny rights. Despite these theoreticakgictions, National Parliaments triggered the
mechanism twice so far by issuing yellow cards o@M2012/0130/'Monti II' and
COM/2013/0534/'EPPQ’. Thus, this paper aims at gsalg how National Parliaments managed
to overcome the assurance problem in these casé&s.demonstrated that National Parliaments
used to this end effective leadership and intetigarentary cooperation during the scrutiny
period. Subsequently, four conclusions are drawoualbhe importance of effective leadership and
inter-parliamentary cooperation, the importancewsdrking communication links between national
parliamentary administrations and politicians, tmeportance of early activity of Parliaments and
the importance of the network of National Parlianaey Representatives for overcoming the
assurance problem.

Keywords: Collective Action Problem, Early Warniridechanism, EU Decision-Making, National
Parliaments, Yellow Card
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1. INTRODUCTION

National Parliaments (NPs) have undergone a reab&ekfate in the EU’s
institutional system. For a long time, they wer@sidered the main losers of the European
Integration process, “left behind in the rush” (Mor 1996: 192) and only indirectly
involved in the process of EU policy-making. Mainjue to democratic legitimacy
concerns, both politicians and academics calleckasingly for NP“s direct involvement at
the EU level (Cooper 2013a: 538) and with the 20B®on Treaty, NPs are for the first
time assigned specific roles in the main text & Tmeaty. Most notably, it introduced the
so-called Early Warning Mechanism (EWM), which altes NPs the responsibility to
ensure that EU legislative drafts comply with thengiple of subsidiarity. In cases NPs
discover a breach, a third or more in acting togettan issue a “yellow card”, vetting and
temporarily blocking the proposal.

This new instrument has received much scholarnétin; yet, political scientists still are
relatively uncertain about its impact, and litttekinown how NPs will actually seize this
new opportunity. There is however consensus inealthat the EWM is a mechanism of
collective responsibility, meaning collective maddition is the key for the effectiveness of
NPs in scrutinizing subsidiarity. Subsequently, soscholars argue that the need to act
collectively makes Collective Action Theory applta to the EWM, implying a collective
action problem. Perceiving a yellow card as a ctille good from the perspective of NPs,
they claim that this good will only be inefficieptiprovided (Buzogany/Stuchlik 2011;
Cooper 2013b).

Despite these gloomy predictions, NPs have “yeltasded” twice so far. In May 2012,
they rejected a proposal on common EU rules taighes to strike (“Monti 11”); in October
2013 the proposal to establish a European Pubtisdeutor’s Office on crimes affecting the
financial interests of the EU (“EPPO”). Whilst someholars and commentators concluded
that the yellow card “comes of age” and that it fksa[NPs’] arrival as serious players in
how the Union is governed” (Brady 2013b), a thotoagalysis of how these cards came to
happen despite the above-said collective actiobleno is still outstanding. Thus, this paper
aims at analysinglow did NPs manage to overcome the collective agiimblem inherent

in the EWM in cases of successfully triggering lioyecard?

By that, this paper does not intend to provide mmete picture of how these two yellow

cards happened, but focuses more narrowly on tllectiwve action problem as one of



several internal problems in the EWM and mechanigmgvercome it as the outcome of
interest. Thus, neither does it aim at explainimg particular consequences of each yellow
card by analysing its substantial impact on theisi@e-making processes. Whilst these
guestions have in fact not been researched so-fapth, they would be too far-reaching for
the scope of this paper and cannot be dealt witleuthe more narrow theoretical focus of
Collective Action Theory. Furthermore, this papeal wot specifically analyse the actual
content of the proposals triggering a yellow cand &he responding reasoned opinions; but
take them into consideration in the analysis whecessary.As the goal of this paper is to
empirically explain a particular outcome, namelxssful cases of triggering a yellow
card in regard to overcoming an inherent collecaeéon problem, broad generalizability
and theory-building is not the primary researchppse. To be able to draw valid theorizable
conclusions from the empirical analysis, this papguld need more variance on the
outcome variable as well as more cases under igaéisih. Nonetheless, this paper will
attempt to draw some cautiously generalizable pacommendations for NPs under the
EWM.

In order to answer the above-stated research questiis paper will first offer an overview
of the EWM as a new tool for NPs and present thierdyging assumptions (2.), followed by
the application of Collective Action Theory to tB&/M setting, substantiating the yellow
card as a collective good and identifying the atile action problem at hand (3.).
Subsequently, on basis of Collective Action Theayhypothetical story of how NPs
managed to overcome the collective action problemerient in the EWM will be developed
(5.), which will guide the following empirical anaiis. The latter will consist of case studies
of the processes leading to the two yellow cards7$ and conduct a comparison of these

(8.). Finally, a conclusion will be drawn (9.).

2. THE EARLY WARNING MECHANISM AS A NEW TOOL FOR
National Parliaments

The EWM is set out in Protocol No. @n the Application of the Principles of

Subsidiarity and Proportionalityand allocates NPs the responsibility to monitoe th

For a thorough presentation and legal analysib@féasoned opinions on Monti Il, see Fabbrini/Gra013. A
smiliar analysis on EPPO is still outstanding.



subsidiarity compliance of EU legislative draftsftek the submission of the draft by the
proposing institution to the NPs, these have aneBkaperiod for their scrutiny. If an NP
judges a violation of subsidiarity, it may withingbt weeks send a negative reasoned
opinion back to the proposing institution, statitggobjections (Art. 6). In this system, each
parliamentary chamber is allocated two votes (p@cameral system, one vote each in
bicameral systems, Art. 7 (1)). If one third of thetes raise objections, the proposing
institution must review the draft, after which itagnthen maintain, amend or withdraw it
(yellow card, Art. 7 (2)).

By now, the EWM has been in place for about folargeUntil March 2014, NPs have, with
increasing activenessin total issued 278 reasoned opinions. Two yelt@rds have been
triggered. On 22 May 2012, the so-called Monti tbgosal (COM/2012/0130) met the
necessary threshold. Whilst the Commission evelytuathdrew the proposal, it argued that
this was not because of a subsidiarity violatiomt, lbecause of wider political opposition.
On 28 October 2013, the EPPO proposal (COM/2013/063d received enough reasoned
opinions to trigger the mechanism a second times Time, the Commission decided to
maintain the proposal, supported by the EuropeaiaRent and a number of NPs (Seimas
2014: 2f.). As of June 2014, the EPPO proposatilisusder negotiation in the Council.
However, the current text is partially alternatitee the Commission’s original text, as
changes have been made aimed at reflecting predisgsissions in the Council and the

views of NPs manifested in their reasoned opin{@&@wopean Scrutiny Committee 2014).

The so-far use of the EWM points towards the irgirepimportance of the mechanisms as a
tool for NPs to safeguard their influence in EU iden-making. This needs to be seen
against the background of an EU policy-making psscthat tends to exclude NPs from
decision-making. NPs have for a long time suffefreth de-parliamentarization, meaning
that European Integration has led to an erosiopasliamentary influence in EU policy-
making (Raunio 2011: 304). With the transfer of petences to supranational EU
institutions, the prerogatives of NPs were subslytreduced, whereas developments on

the supranational level favoured the executive drg@® Brennan/Raunio 2007: 1ff.).

In line with much of the recent literature on Ewap policy-making, which is closely
related to rational-choice theory (e.g. Hosli 199%8gbelis/Garret 2000; Thomson et al.
2006), investigating the role of NPs in this pracskould rely on approaches analysing the

role of other actors in the policy-making procekautelska 2011: 331). Thus, NPs in this

235 reasoned opinions (2010), 65 (2011), 78 (2ah&)94 (2013).



paper are perceived as rational actors, meaninghhee clearly defined preferences and
display instrumental rationality, choosing the bestans to maximize their utility and
chances of achieving these preferences (Colman: 2874. As NPs in the European context
are part of the EU’s institutional balance, thegtip@ate in the distribution of power among
all EU institutions. Hence, it can be argued that preference of rational NPs, independent
of specific policies or topics, is to safeguarditt@vn authority in the evolving political
system (Winzen et al. 2012: 2). Influence is defires control over the outcomes of
decision-making processes with the institutionaweo vested in the rational actor
(Rasmussen 2000: 3). This background assumptioniralslies that NPs are unitary actors,
homogeneous in regard to their desire to triggeyedow card if they consider the
subsidiarity principle violated. Yet, NPs might leaawn interests going beyond that.

Thus, combining these two argumentation strandsNBf as rational actors in an
environment in which they are constantly losinduahce, they are expected to compensate
the altered power structure. “This is exactly wivat observe when we study [NPs] in the
process of European integration. [Plarliamentatgracas the alleged losers of the European
integration [...] identify the structural disadvanead...] and react accordingly” (Auel/Benz
2004: 2f.). Until recently, scrutinizing EU decisinaking indirectly by controlling their
respective national government in the Council wately regarded as the principle channel
for NPs to influence EU policy-making (Winzen et @D12: 6). However, research has
demonstrated that it is not necessarily an effectnay for NPs to safeguard the power they
have been losing (for an overview Goetz/Meyer-3@hf008). Thus, it is to expect that NPs
turn to the other available channels for doingreomely entering the process directly on the
European level by interacting with the Europeartitinsons participating in it (Knutelsk&
2011: 329f.). “The European level currently offeetional parliaments one clearly defined

legal tool, namely the early warning mechanismid(ib331).

Whilst academia and political discourse have noayeved at a picture of the impact of this
new scrutiny mechanism (e.g. Raunio 2011; CoopéP2Paulo 2012), it gives NPs some
autonomous functions for controlling certain aspaaftEU decision-making independently
of their respective governments (Lupo 2013: 10) tredpossibility to directly interact with

EU institutions in the EU decision-making processthe first time. It can be argued that the
institutionalized voice of NPs cannot be ignored thg other participating institutions,

irrespective of the later outcome of the legiskprocess. Without analysing the impact of
the two yellow cards on the decision-making procesdirst glimpse at the subsequent

negotiations suggests that — admittedly or not e- dhjections brought forward by NPs



influenced them to a certain extent. Thus, it cam fbllowed that NPs” negative
empowerment towards EU legislation gives them agqudwvargaining position in the EU
decision-making process (Kadwki 2011: 15). “Reaching a blocking majority, eveanly
temporarily, increases the net bargaining powefN#ts], irrespective of their preferences”
(Buzogany/Stuchlik 2011: 18). This argument comébiméth the underlying assumption
about NPs as rational actors wanting to regaimuanfte directly at the European level leads
to conclude that triggering a yellow card is nolydmeneficial to, but also in the interest of
all NPs if they consider subsidiarity breachebherefore, irrespective of their actual policy
preferences, they are assumed to be homogenethis negard, striving to make active use
of the new mechanism in order to maximize theirtcdrover the outcome of EU policy-

making processes.

3. THE YELLOW CARD AS A COLLECTIVE GOOD AND COLLECTIVE
ACTION PROBLEMS

Following this line of reasoning, it can be arguledt triggering a yellow card under
the EWM is a collective good for NPs (ibid.). Acdorg to Collective Action Theory, a
collective good, whose production is in the comnaerest of a given set of individuals,
has two defining characteristiason-excludability meaning it is not feasible or efficient to
prevent others from consuming and benefitting ftbe good, andhdivisibility/jointness of
supply meaning that the consumption of the collectivedyby one individual does not
diminish the quality or quantity of the benefit dable to others (Taylor 1987: 5f.). As a
yellow card is beneficial for and in the intere$tall parliamentary chambers striving for
increasing control over the outcome of EU decisimaking, the characteristic of
indivisibility applies here, making NPs in the EWMdn-rivalrous (ibid.: 7). A yellow card
on an EU legislative draft can thus be assumeceta lollective good from this point of

view. Furthermore, it is also non-excludable: yedlow card is triggered, it strengthens the

% This implies that triggering a yellow card is mogoal eo ipso, but rather that there have to bstantial concerns
about the subsidiarity compliance of the respedtgéslative proposal.

* This assumptions represents a rather simplifieti of the various approaches and interests sfth®ards the
EWM, also as it excludes individual policy prefezes. However, on grounds of the afore-said thexzdeti
assumptions, it can be argued that there is a coamumderlying trend among NPs to view triggeringelow card as
something beneficial for and hence in the inteoéstl of them.
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power position of all NPs in the EU political systeno NP can be excluded from these

benefits.

Thus, due to their common interest in producing ¢bkective good, NPs are expected to
engage in collective action, meaning “joint actiafisa number of individuals which aim to
achieve [some common] gain through co-ordinatioth @m-operation” (Holzinger 2003: 2).

“The Early Warning System is a mechanism of colecaction” (Tugie/Nitu 2011: 39).

However, the provision of collective goods giveserito collective action problems‘A

collective action problem exists where rationaliwadlal action can lead to a strictly Pareto-
inferior outcome, that is, an outcome which isc#lyiless preferred by every individual than
at least one other outcome” (Taylor 1987: 19). Gogtto the assumption “that groups of
individuals with common interests [...] act on behafftheir common interests much as
single individuals [...] on behalf of their personaterests” (Olson 1971: 1), rational
individuals will actually often not act to achiegemmon goals and thus have difficulties

producing collective goods that depend upon calteatontributions (Taylor 1987: 3).

While there are various types of collective actpoblems, the problem at hand takes the
form of an assurance problem. This applies when rédspective collective good is
characterized by gintness of productignmeaning that the collective good cannot be
provided by one actor alone, or only a few (Chof§1t 13f., also Taylor 1987: 37f.). With
the EWM, the Lisbon Treaty did not empower NPsvdlially, but collectively. It is not
sufficient that one NP gives a negative reasonediap but the mechanism is only
triggered if a critical mass of NPs submits oner{itmen 2011: 7). The threshold requires at
least one third of all the votes allocated to tifesMor the “yellow card” procedure (Art. 7
(2) TEU Protocol 2). Thus, NPs are allowed to sausally influence the EU decision-
making process only as a group (Knutelska 2011).331

In the assurance problem, actors have a “conditipreference for cooperation” (Elster

1979: 21), preferring to contribute to the colleetigood as long as the other players
contribute as well. If this is not the case, defer{not contributing) is the better strategy.
Hence, the choice of individual action is subjecttte action of the others. In this situation
of interdependent choice, the problem is uncertarer these actions, making defection the
rational decision for the actors (Runge 1984:. 18R)ayers in the Assurance Game fail to

coordinate because they are unsure of what the pltgers will do” (Lee 2012: 1145).

With several actors, an additional start-up problenses. “Participation is preferred to

inactivity under the right condition — the conditidbeing that “enough others” also



participate to make collective action successf@hgng 1991: 11). Due to the uncertain
prospects of collective action, everybody want$ottow the lead of others to see whether
successful collective action is actually likelyi@ib 116). Theoretically, an initial critical

mass of contributors can set a bandwagon processiion, making cooperation rational

for the remaining actors. However, which actor &iasncentive to be the initial contributor?

For NPs under the EWM, this means there are twoaoles to successfully triggering a
yellow card. First, although all NPs would prefercontribute to the process by issuing their
own reasoned opinion, there is an incentive proldem to uncertainty about the actions of
others and the subsequent unlikelihood of reacliveg necessary threshold. Becoming
engaged in the process by adopting reasoned ogimihout a yellow card being triggered,
thus without gaining the benefits of the collectyeod, would mean that an NP simply
squanders valuable and scarce resources, timenangye Hence, Collective Action Theory
suggests that in this case it is rational for Ni°’stay inactive in the 8-week scrutiny period
and not to contribute to the collective good. Clpssonnected, there is a first-mover-
problem. One can expect that the initial adoptibreasoned opinions in several NPs raises
the level of contributions enough to create a bagibm process, meaning that other, more
reluctant NPs issue their own opinion as the Iiadid of triggering a yellow card is high

enough. However, the question is who those firstem®are.

Despite these obstacles, two yellow cards have beggered since the introduction of the
mechanism in 2009: Monti Il and EPPO. The taskow o analyse how this was possible.
Thus, this paper aims at answeriitpw did NPs manage to overcome the collective actio

problem inherent in the EWM in cases of succegstiidjgering a yellow card?

4. METHODOLOGICAL CONSIDERATIONS

As the presented problem definition is based olte€Cive Action Theory, this paper
will rely on theory-driven inductivism and derivaderlying theoretical assumptions about
how NPs manage to overcome the collective actioblpm from Collective Action Theory.
These — as “a [hypothetical] story about why aetgnts, structure, and thoughts occur”
(Sutton/Staw 1995: 378) — will help to manage tmepieical approach by providing
guidance for data collection and analysis. Theetattill be conducted as case studies of
successful cases of collective action, triggeringedow card: Monti Il and EPPO. Both

cases will first be analysed by within-case prodemsing, producing “analytical



explanations” (George/Bennett 2005: 212). Theselaegpions build the basis for the

following subsequent comparison.

The data collection of this study was done in aedimethods approach, with some
guantitative data available from primary sources|ysed as descriptive statistics. However,
most of the data is qualitative, from both primand secondary sources. As the availability
of the latter is somehow restricted due to the maess of events, the main focus was on
primary data, collected via research of relevagaliéexts, official documents and primarily
through interviews. More specifically, this studges information derived from twelve

interviews with key actors in the two yellow caatsd the EWM more general.

5. A HYPOTHETICAL STORY OF HOW National Parliaments
MANAGED TO OVERCOME THE ASSURANCE PROBLEM

Recalling, the assurance problem is rooted inritbkeiness of contributing in a
situation of interdependent action, uncertaintyulibe actions of the other players and the
prospects of collective action and conditional erefice for contribution. “The solution,
[...] is to get each of the players to expect thae thther player will [contribute].
Mechanisms which can assure each player that ttex wiill cooperate [...] are thus central
to solving the [assurance] dilemma” (Lee 2012: )1&3ucial for overcoming the assurance
problem is thus the creation cértainty “Overcoming the collective action problem” in the
EWM, understood as ‘triggering a yellow card’ canbe be achieved by creating certainty
about the actions of the NPs in the 8-week scrupmeyiod regarding the issuance of
reasoned opinions, which subsequently also imptiegainty about the likelihood of
triggering a yellow card. This will give NPs thecessary assurance that issuing their own
reasoned opinion is beneficial for them, as thdymait spend time, resources and energy on
doing so without the likelihood of the yellow carding triggered, meaning the likelihood of
befitting from the collective good. Thus, this wplersuade them to participate; which
eventually leads to the necessary yellow card limielsbeing reached.

Basically, the “[assurance problem] can be sortad ly either providing for pre-play
communication [...] or if leadership emerges” (Gup@®d5: 86).

a) Pre-play Communication



“In general, coordination problems tend to be gasgolve if communication between the
players is possible” (Holzinger 2012: 11). Commatimn does not carry influence or
participation itself, but information about prev&uikely and prospective choices of others
(Kollock 1998: 194). “That individuals first commigate with each other about their
preferences, and then each individual chooses whéitparticipate or not” (Chwe 1996: 2),
thus gives the players a chance to remove uncgrtaiom the game and to coordinate on

the desired outcome.

Applied to the setting of NPs under the EWM, prayptommunication is understood as
Inter-Parliamentary Cooperation (IPC), which is gmafly the focus when analysing
interactions between NPs. Its function regardings N® “to promote the exchange of
information and best practices between [NPs] [atwl]ensure effective exercise of
parliamentary competences [...] in particular in #rea of monitoring the [subsidiarity
principle]” (Art. 1 a, b Guidelines of IPC). The stamportant channels of IPC in the EU
are the Conference of Community and European Aff@ommittees of Parliaments of the
European Union (COSAG) the InterParliamentary EU information eXchangatform
(IPEX)° and the network of National Parliamentary Repregmes (NPRs) in Brusséls
(Knutelska 2011: 331). Thus, IPC takes place boohtical and administrative level. Yet,
the EWM is a political mechanism and the final dem-makers are politicians. Thus, in
order to render IPC under the EWM effective, itigcial that the information exchanged

via and present at staff level reaches the polikaseel.

Engaging inpre-play communication enables NPs t@xchange informatiorabout their
actions during the scrutiny period. This leadscéotainty about the actions of otheasd
subsequently the prospects of collective a¢twhich is necessary foovercoming the
collective action problem
b) Leadership

Often, “the success of [collective action is] ased to the existence of effective leaders
[...]” (Margetts et al. 2011: 2), who provide the mesary certainty enabling actors to
converge on the action for which they have a cooutil preference (Elster 1979: 83): by

initiating collective action, mobilizing other acsoto contribute, and subsequently setting in

® A forum for exchanging information regarding Eaafs, whose meetings take place biannually, briggogether
the EACs of NPs as well as members of the Europaaliements.

® An internet-based platform for the electronic exufpe of information between NPs and the Europediafent
concerning EU affairs, especially regarding parbatary ations under the EWM.

" Officials of their respective NP building a netidhat has i.a. the function to ensure the informday-to-day
information exchange between NPs, also in regatded=WM (Neuhold/Hoegenauer 2013: 74).



motion a bandwagon process (Baland/Platteau 198698. Applied to the setting of NPs
under the EWM leadership allows for theinitiation of the scrutiny procedure and the
mobilization of other NPs. These lead t®rtainty about the actions of others and the
prospects of collective actiomnd can thus create bandwagon effecteventually

overcoming the collective action problem

In general, anyone involved might be an endogefeader. Relaxing the assumptions about
strict homogeneity of the actors, different chagastics point at some being “natural
leaders” (Brandts et al. 2007: 27@symmetric cost effortgdifferences in the costs of
contributing to the collective good, and thus ie tielative benefits from it, make some
actors have lower costs. These are expected to aakdéeadership (ibid: 270; 274).
Preference asymmetriesiply that the production of the collective gooalshan additional,
instrumental value for some actors. Those actorsnpasuch an extrinsic motivation
(Teo/Lim/Lai 1999: 26) are expected to be “natlealders” (Reuben 2003: 24). Applied to
the setting at hand, lower cost efforts mean adrighstitutional capacity for scrutinizing
EU legislative proposals, whereas preference asyrmeaaesult from the salience of EU

legislative proposals in the various EU membelestat

6. CASE STUDY I: MONTI 11

In the following case studies, the processes tepdp to the two yellow cards with
relevant empirical information focusing on aspexftéPC, leadership and process dynamics
will be presented first in order to provide a hiatisoverview over the cases. Based on these
overviews, two analytical explanations will be ded about how NPs managed to

overcome the assurance problem inherent in the EWM.

Subsequent to decisions by the Court of Justicth@fEuropean Unidn concerns were
raised that in the internal market, economic freeslanight prevail over fundamental
freedoms and collective action rights, such asriflet to strike. Hence, the Commission
decided to draft a proposal addressing these coseerd clarifying the relationship between
those freedoms (Commission 2013: 7): “Proposaaf@ouncil regulation on the exercise of
the right to take collective action within the cexit of the freedom of establishment and the

8 C-438/05 International Transport Workers’ FedemtiFinnish Seamen’s Union v Viking Line ABP antiers
(2007); C-341/05 Laval un Partneri Ltd. V Svenskay@nadsarbetareférbundet and others (2007).
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freedom to provide services”, short: Monti II. O Rlay 2012, this proposal triggered the
first yellow card in the history of the EWM, whemetnecessary threshold was reached with
twelve NPs issuing reasoned opinions, amountingvdi@s in total, and surpassing the

necessary number by ofe.

6.1 Processleadingtothe Yellow Card

The proposal was officially issued on 21 March20dn 27 March, the Commission
sent thdettre de saisingo the NPs, officially notifying them, as the prgabhad now been
translated into all official languages, that thev@ek subsidiarity scrutiny period had started.

Thus, the deadline for transmitting reasoned opimiwas 22 May 201%.

Normally, the political decision to issue a reasbrmpinion is made in the responsible
committee before it is actually formally adoptedyally by the plenary. As the former is the
effective, yet informal decision, attention willveto be paid to both dates, with a focus on

the former.

Already on 21 March, the Danish Folketing initiatésl scrutiny process. Its European
Affairs Committee (EAC), with the power to adopteasoned opinion for the whole NP,
decided on 23 March to draft a reasoned opiniomaut having consulted the relevant
sectoral committees in order to speed the progesshe political decision as to its adoption
was made on 20 April, and it was formally adopted3oMay (Cooper 2013b: 6f.). Hence,
the Folketing was the first NP to make the politidacision to adopt a reasoned opinion,
meaning it was the initiator among all NPs. Subsetly, it took over the leadership
position with the clear intention to mobilize othéPs. It raised the issue, generated a lot of
early momentum, interest and awareness, and flaDag@ish concerns, also by providing

content (interview II, XI).

In total, twelve NPs adopted a reasoned opinioticiming Monti I, as shown, with the
dates of the political decision and the formal aawy in Figure 1 (Reasoned Opinions in
Monti 11): the Belgian Chambre des Représentants (BE), @n@sb Folketing (DK), the
Finish Eduskunta (FI), the French Sénat (FR), thtvian Saeima (LV), the Luxembourg

® The threshold back then was 18 votes, as thewiasepre-accession of Croatia, and there were 2mEtdber
states; thus 54 votes in total.
10 Al dates, unless otherwise marked, are taken ftoerofficial IPEX site for Monti Il, IPEX n.d./a.
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Chambre des Députés (LU), the Maltese Kamra tadiaéip(MT), the Polish Seijm (PL),
the Portuguese Assembleia da Republica (PT), thedSt Riksdag (SE), the Dutch
Tweede Kamer (NL) and the UK House of Commons (UK).

The order of the political decisions displays atidet pattern: after the initiation of the
process by DK, five NPs followed that had so faerbeather active in issuing reasoned
opinions: FR, SE, PL, UK and LU. Thus, until 14 M&ynformal” reasoned opinions
amounting nine votes had been issued, meaning-tinadf’ for triggering a yellow card one
week before the deadline. The next five reasonadays came from NPs that are usually
less active in the EWM and until then only partatgd in a few cases. Four of them (FI, PT,
LV and MT) issued their reasoned opinions in tinalfweek before the deadline on 22 May.
As they are all unicameral NPs, representing twiev@ach, they increased the informal
vote count on the morning of 22 May to 17, one slodra yellow card. The eleventh
reasoned opinion in the early afternoon of 22 Maye from BE, meaning the yellow card
threshold was reached. The final NP to adopt aoresb opinion was NL, a usually more
active NP, increasing the vote number to 19.

Generally, the numbers of NPs reporting scrutigzctivity on IPEX were very high, with
only nine NPs not reporting any activity (IPEX ra). Those NPs either not scrutinizing at
all or not issuing a reasoned opinion were mainlghsthat were generally not very active in
the EWM and such that did not participate for ingrreasons. Non-exhaustive examples
include the French Assemblée Nationale, which waqrupied with the presidential
election campaign in France, the Irish Oireachwdsch was in the run-up to the referendum
to the EU fiscal compact and reluctant to criticike EU, and the Italian Houses, reluctant
to criticize the proposal due to the involvement tbén-prime minister Mario Monti

(interview V).

The 8-week period running up to the eventual tniggeof a yellow card was characterized
by an exceptionally high level of IPC and infornoati exchange among NPs
(Gstrein/Harvey 2013: 55) through COSAC, IPEX art tNational Parliamentary

Representatives.

The 47" COSAC meeting, taking place 22-24 April 2012 inp€phagen, coincidentally fell
in the middle of the 8-week scrutiny period (COSA@.). The meeting was an opportunity

for the Folketing to exert its “leading functionds it was the hosting NP with — albeit
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limited — agenda-setting powersWhilst the proposal itself was not on the actuggraa,
the Danish delegation worked informally on the mas@f the meeting by approaching the
other delegations and encouraging them to consiaeissue (interview VII). Their draft
reasoned opinion from 20 April was quickly transthtinto English and circulated at the
meeting (Cooper 2013b: 8). Furthermore, on the -lnds, there was a meeting of
likeminded NPs and quite some informal talk (intew XI), offering national MPs a forum
to discuss the proposal and raise the awarenesdddace at political level. 16 NPs state
that they had exchanged information regarding Mdnéit the COSAC meeting (COSAC
2013a: 31). Yet, as the meeting took place rathdy eluring the 8-week period, not many
NPs had initiated their scrutiny procedure. Thhe,rain function of this IPC seems to have
been to raise the awareness on the proposal aridgouthe committees” agenda.

Regarding the use of IPEX, 23 NPs indicated thay thad exchanged information via this
platform (ibid.), with 19 NPs in total stating thihis helped them in developing their own
scrutiny outcome. However, some NPs reported thaflonti Il, the timely uploading of

information lagged behind, especially in the fidalys before the deadline (ibid: 32). Hence,
IPEX did not play an important instrumental rolelRC leading to the yellow card as it did
not contain the most up-to-date information on wkas going on in the other NPs. Rather,

the crucial information flow went via the NPRs.

Already on 26 March, the Danish NPR notified thbestNPRs at their weekly Monday
Morning Meeting that the Folketing was going to sdly scrutinize Monti Il for its
subsidiarity compliance (Cooper 2013b: 9). Aftersgrhe circulated a mail with the content
of the Danish concern, asking his colleagues teetisnate this information in their capitals
(interview XI) and created a document in a commomjuter folder, which every NPR
could update with information from her/his home PBooper 2013b: 9). Furthermore,
generally, “the vast majority of information exclgaal [...] flowed via [NPR] in Brussels”
(Conlan 2013: 23), facilitating the exchange ofafrBme information” about the state-of-
play of the scrutiny proceedings, as NPRs are lysugtto-date regarding events in their
home NP. 28 NPs had used NPRs to exchange infanmati the Monti Il proposal, of
which 26 thought this information to have been figlm developing their scrutiny outcome
(COSAC 2013a: 31). This indicates that the infoioratexchange at staff level via NPR
reached the political, decision-making level, whids been argued to be essential to render
IPC in the EWM as a political mechanism effective.

" Denmark held the EU Presidency in the first ha2@12.
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Thus, FI, PT, LV, MT, BE and NL as the “followingA$” report that they had both sent and
received information via various channels of IPCOEAC 2013b), claiming that the
received information helped them to develop thefusny outcome of a reasoned opinion.
Furthermore, PT was aware of the stance and aatibothers NPs when deciding to issue a
reasoned opinion (interview Xl). BE was consciofishe significance of their vote under
the EWM and the possibility of a yellow card wheating through the exchange of
information (Cooper 2013b: 11). NL, the last NPidsue a reasoned opinion, did so in
knowledge of the preceding Belgian reasoned opiamhthat the vote count was very close
to the threshold, whereas the exact number wdsistiertain. The plenary voted to issue a
reasoned opinion, by that overturning the previdesision of the responsible sectoral
committee (ibid.: 13).

6.2 How did National Parliaments manage to over come the Collective Action Problem?

The following section will draw on the previousigveloped “hypothetical story” of
how NPs manage to overcome the assurance problereint in the EWM by focusing on

the there emphasized aspects and causal mechanisms.

Inter-parliamentary information exchange, mainlya the channel of NPRs in Brussels,
helped NPs compile an accurate up-to-date pictueetmons in other NPs, and thus offered
“a rough ‘vote count’ as the process unfolded” (E&02013b: 33). Hence, when those NPs
issuing a reasoned opinion in Monti Il made theilitgcal decision to do so, they had a good
picture about the prospects of collective actiod #re likelihood of triggering the yellow
card. The certainty created by this was supporneithd leadership role the Danish Folketing
took over in the scrutiny process. Keeping the asen the agenda and organizing the
information exchange increased the likelihood thatyellow card was going to be reached,
making it more beneficial for other NPs to adoptittown reasoned opinion. Providing
content made it possible for other NPs to takearnessubstantive arguments, reducing their
production costs of reasoned opinions in comparisoran isolated process. Thus, it
provided incentives for other NPs, especially thasth smaller institutional capacities, to
issue a reasoned opinion. The Folketing can beedrtu be a “natural leader” in Monti II.
Generally, the political interest in the issue whaig in Denmark, due to certain

characteristics of the national labour model (Bags2012: 2) and the fact that Denmark
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would have been directly affected (Hall 2012). Auidially, the Folketing has a high
institutional capacity for scrutinizing EU issudBugogany/Stuchlik 2011: 7). Thus, it had
both lower costs efforts and increased preferefargzroducing their reasoned opinion.

This line of argumentation is supported by the psscdynamics in the scrutiny period. As
the first six NPs to (politically) adopt reasongiirions are rather active in the EWf/ithey
could have been expected to issue a reasoned opndependently of the actions of others,
driven by their own internal motivations (Cooperl3B: 10). Their opinions, representing
nine votes, can be thought of as the critical naggsoximating the yellow card threshold
close enough to make reluctant NPs participatehasptospects of successful collective
action increased, eventually overcoming the firstvar problem and launching a
bandwagon process. By that, opposition to the mapgained momentum towards the end
of the period, as six further NPs joined the precesit of which five can be considered
“unusual suspects”. It can be argued that thesejdiffsd as the imminence of a yellow card

became clear, which, in many NPs, made the ganmggeh@terview XI).

Concluding, in Monti Il, there was strong interplagtween the two solution mechanisms
NPs can apply. The Folketing exertézhdershipthat provided early momentum and
mobilization of other NPs by using channels of IR&enerally,information exchange
between NPs was extensive, providing NPs with kedgé about the actions of others.
Subsequently, NPs hagkrtainty of about the vote count, meaning about the prdspaic
collective action. As the likelihood of triggeriragyellow card had increased with five NPs
providing the initial critical mass, reluctant N&aw it in their interest to join the process — a
bandwagon processas set in motion, eventualbvercoming the collective action problem
when the yellow card was triggered.

7. CASE STUDY 2: EUROPEAN PUBLIC PROSECUTOR'S OFFICE

Until recently, the task of prosecuting crimeseafing the EU budget had been
within the exclusive competences of the membeestdiowever, as the Commission saw
them not adequately equipped and motivated to eoactt such offences (Brady 2013a), it

proposed the establishment of an EU level Publms@&sutor for their investigation and

2 |ndicated by the numbers of issued reasoned apsnio
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prosecution: “Proposal for a Council Regulation the establishment of the European
Public Prosecutor's Office”, short: EPPO. By 23 Mei3, 13 parliamentary chambgrs
from eleven EU member states had issued reasongibrg reporting a violation of
subsidiarity, amounting to 19 votes and exceedmgyrtecessary yellow card threshold by

five,* triggering the second yellow card.

7.1 Processleadingtothe Yellow Card

Whilst the proposal for the regulation was pul@gion 18 July 2013, thettre de
saisinewas only sent on 21 August. As the summer breain fi to 31 August does not
count to the 8-week scrutiny period (interview Xhe deadline was 28 October. Yet, once
the English wording of the draft was available (18ly), parliamentary staff started
analysing it. NPs had therefore almost double time tthan usually for their subsidiarity
check (interview Xll). Moreover, the Lisbon Tredtyresaw the establishment of an EPPO
(Art. 86 TFEU) and prior to the proposal’s publioat there was a lot of preparatory work
from the Commission. Hence, the awareness of thgeisvas already raised and when

published, those NPs being interested were quigosition themselves (interview XI).

On 11 September, the European Scrutiny Committe¢hef UK House of Commons
concluded that “the EPPO proposal breaches theidsatity principle [...]” (European
Scrutiny Committee 2013: 27). Attaching a draftsa@d opinion, the political decision to
object to the proposal under the EWM was madedagt which was then formally adopted
by the plenary on 22 October (House of Commong.rH&nce, the House of Commons was
the first-mover initiating the scrutiny proceediramd also took on a leadership role in the
process (interview I). Also doing so were the Duts (ibid.). In the Tweede Kamer, the
Committee on Safety and Justice issued a negatilisidiarity judgment on 2 October,
which was officially approved by the plenary on @@tober (Eerste Kamer n.d.). On 8
October, the responsible sectoral committees of Bbeste Kamer, having received the
opinion of the Tweede Kamer, drafted their reasar@dion. It was formally adopted on 15

October (ibid.). These NPs engaged in lobbyingparaged other NPs to join the scrutiny

13 This number perceives the Irish Oireachtas asanmézal. Technically speaking, it consists of twarobers (Dail
and Seanad), which scrutinize EU legislative prafmomintly.

% |n the sensitive area of JHA, where the EPPO psalsds set, the necessary number of NPs to issegsaned
opinion is a quarter, meaning 14 out of 56 votBEy n.d./b).
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process (interview I, Xl), identified the issues stake, hence providing substantive
information (interview IV, VIII), and monitored thether NPs regarding to the vote count

(interview II).

In total, thirteen NPs adopted reasoned opiniossswanmarized irFigure 2 (Reasoned
Opinions in EPPQ)the Cypriot Vouli ton Antiprosopon (CY), the Cire8enat (CZ), the
Dutch Eerste (NL 1) and Tweede (NL IlI) Kamer, theefich Sénat (FR), the Hungarian
Orszaggyulés (HU), the Irish Oireachtas (IE), theltese Kamra tad-Deputati (MT), the
Romanian Camera Deptitar (RO), the Slovenian Drzavni zbor (SI), the Sieh Riksdag
(SE) and the UK House of Commons (UK I) and Houseoods (UK II).

After UK | made the political decision to adopt easoned opinion, three generally more
active NPs followed: FR and NL | and*f.The then following four NPs are usually less
active in the EWM: CZ, CY, HU, which issued itsstireasoned opinion ever on EPPO, and
IE (Oireachtas n.d./a; b; c¢). When CY made thetipali decision to adopt a reasoned
opinion on 11 October, reasoned opinions amourdgawgn votes had been issued, meaning
“half-time” for triggering a yellow card 2% weekegfore the deadline. The threshold of 14
votes was — informally, according to the politickcision — met on 22 October, one week
before the deadline, after SE on 17 October (Jastitkottet 2013), and UK Il on 22
October joined the procéSsAlso on 22 October, the Romanian EAC saw a \imtabf
subsidiarity, which was approved by the plenary28nOctober (Camera Deptitar n.d.).
Interestingly, RO was first supposed to back theppsal, but changed its opinion in the
process (interview 1V). The last two NPs to make plolitical decision to adopt a reasoned
opinion were MT on 23 October (Kamra tad-Deput@tl2 2), by that departing both from
the government’s stance and from its own previdasesients (The Malta Independent
2013) and SI, where the political decision that BPWolates subsidiarity was made
between 18 October and 25 OctobeThis is the first reasoned opinion Sl issued ia th

EWM and the final one issued on the EPPO proposal.

Generally, the numbers of NPs reporting scrutigzetivity on IPEX were very high, with
only ten NPs not reporting any activity (IPEX ncjl.Those NPs either not scrutinizing at all
or not issuing a reasoned opinion were mainly shahwere generally not very active in the

EWM and such that did not participate for intermahsons. Exemplary, the Danish

15 All dates, unless otherwise marked, are taken fteerofficial IPEX site for EPPO, IPEX n.d./c.

® The UK Il EAC issued the draft reasoned opinicat hay. Yet, as usually a sub-committee is respdsgor
holding the subsidiarity scrutiny (House of Lordd.fa: 3), the informal decision that EPPO violatessubsidiarity
principle had most likely been made before.

71t was not possible for this analysis to uncover éxact date.
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Folketing had an opt-out arrangement of the EPR@r{iiew VII), the Estonian Riigikogu

was preoccupied with the upcoming national elestiand the EAC did not hold meetings
(interview 1X), the German Bundestag was only newbnstituted after the elections
(interview X) and the Lithuanian Seimas was holdiEgd presidency and trying to stay

neutral (interview lIl1).

Regarding IPC between national MPs on the subggliacrutiny of EPPO, the second
COSAC meeting in 2013, taking place from 27 to 29dDer, was too late to provide an
exchange forum in an effective way, as the scrutiegdline expired 28 October. However,
the Interparliamentary Conference on Economic andrf€ial Governance of the European
Union (Seimas n.d.) was held in Vilnius from 161® October. Whilst the Dutch attempted
to use it as an opportunity for lobbying, it wasimha finance experts attending the
conference, who did not have much to do with tleaaf Justice and Home Affairs (JHA).
Hence, this proved not very effective (interview Thus, IPC on the political level

organized by some kind of inter-parliamentary nreptdid not take place during the
subsidiarity scrutiny of the EPPO proposal.

On IPEX, 31 NPs reported scrutiny activity in reyso the EPPO proposal, out of which ten
indicated per icon that they had important inforiorato exchange. However, the platform
did neither indicate likely future actions of NP@r rcontain information which NPs were to
which degree concerned. This kind of informatiors\eachanged only via NPRs (interview
V).

The UK and Dutch NPRs raised their concerns in Mgrdorning Meetings quite early on,
organized to some extent the information exchangmura the proposal, providing
substantive information as to whether NPs wererasted in the issue (interview II).
Furthermore, they tried to encourage other NPRuake their NPs scrutinize the proposal
as well (interview VIII). In general, the exchangetween NPRs was extensive (interview
I, VIII), with information comprising both of statof-play and substantive data (interview
I, IV). Once the possibility of a yellow card beca apparent, IPC began to intensify
further. Furthermore, some NPs engaged in some d&ifgote exchange”, where on the
level on NPRs, they agreed to get active in thegss if some other NPs did the same

(interview V).

Research has demonstrated that, as a result of exattange of information, primarily
between the National Parliamentary RepresentatNeésll, when adopting their reasoned

opinion, was aware of the fact that previouslyeotNPs had issued such reasoned opinions
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(Tweede Kamer 2013: 2); so was IE (Oireachtasa).ddZ was in possession of the draft
reasoned opinion of House of Commons at the timdrafting their own (interview XII)
and RO was aware both of this and of the Dutchoreas opinions (interview V). SI,
whose reasoned opinion formally triggered the tho&b on 25 October, was not aware of
this; yet had calculated on grounds of previous @nodpective actions of other NPs that the
yellow card was most likely going to be reachedz@ni Zbor n.d).Whilst the information
gathered at staff level did not reach the politleakl in some NPs, but remained unhandled
at the parliamentary administrations (interview, ¥inpirical data suggests that in those
NPs that did issue a reasoned opinion, the infoomatiow between NPRs and their

respective political level worked, as the latterevaware of the actions in other NPs.

7.2. How did National Parliaments manage to over come the Collective Action Problem?

Generally, NPs engaged in extensive informationhaerge regarding the EPPO
proposal, both substance and state-of-play conugrmnainly via the NPRs in Brussels.
Thus, IPC enabled NPs to know about the action®tbér NPs and the prospects of
triggering a yellow card when they made their jpcdit decision to adopt a reasoned opinion.
Furthermore, engaging in “vote exchange” via NPRs anly informed other NPs about
prospective actions but actively coordinated thétence, this increased the certainty for
reluctant NPs and put their participation on a nme®eure footing. Effective leadership was
provided by the UK and the Dutch NPs, which bel@htgethe first ones to issue a reasoned
opinion on the EPPO proposal, taking over also &ilzation function. It can be argued
that by doing so, they increased the likelihood gkllow card and thus created some level
of certainty about the successful prospects okctite action for other NPs in the scrutiny
process. In both countries, the policy field of Ji8Aof particular interest (Broadhurst 2013;
Government of the Netherlands n.d.). In the UK, B®PO is furthermore covered by the
UK opt-in arrangement in this field, meaning tha UK will not participate unless it opts
in to the EU law establishing it (Broadhurst 20IB)us, there is a certain national interest
in the issue, also in forming the proposal accaydmnational preferences. Hence, the UK

and the Dutch NPs can be argued to be “naturaklsad

Looking at the process dynamics and the launchb@ralwagon process by the provision of

an initial level of certainty about the likelihood a yellow card, a differentiated picture has
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to be drawn. The first four NPs making the politidacision to adopt a reasoned opinion are
rather active in the EWM and can thus be argudtht@ made their decision irrespective of
other NPs. They are followed by four “unusual setge whereas the final five NPs display
a mixed picture regarding activism. Hence, whilstcan be assumed that the unusual
suspects were persuaded by certainty about thenactf others and the prospect of
collective action to join the process or even switbeir vote, the first four opinions,
amounting merely four votes, did not provide theassary critical mass. As the awareness
of the issue was raised and unofficial positioniogk place before the official start of the
scrutiny period, the latter proved to be rathenctired (interview Xl). Thus, the possibility
of a yellow card became clear at an early stage,tlaose unusual suspects joined already
prior to the level of reasoned opinions actuallpimally adopted reaching the critical
mass. Hence, it can be argued that they did sceitaioty not about the prior, but the
prospective and likely actions of other NPs. Gehgrin assurance problems, such non-
binding and non-verifiable “cheap talk” is expectedbe credible (Rabin 1990: 145). Yet,
this does not mean that the yellow card was sttimghard. The initiating NPs were those
generally more active, and though the yellow caad wot only triggered on the final day of
the scrutiny period, 2% weeks before the deadlitlg lbalf the necessary votes were issued,
meaning no NP could have absolute certainty aboeitoutcome of the process. At this
stage, the encouragement and coordinating functidghe leading NPs became increasingly
important and IPC intensified further in order toyade the necessary certainty for reluctant

NPs to join the process.

Summing up, in EPPO, the awareness of the issueravssd already before the official
scrutiny period started. NPs were thus quick toitjpss themselves and engage in
information exchangeUK and Dutchleadershipsupported this activeness. This led to a
partial bandwagon proces#nitiated by four generally more active NPs. UBukess active
NPs were persuaded to join the process or switein ote by the possibility of successful
collective action. The therefore necesseeytainty was provided not only by information
about previous, but also about prospective actibimsher NPs, meaning the imminence of a
yellow card was established rather eadyercoming the collective action probleny

providing an initial safety-net for participation.
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8. COMPARISON

The following comparison between Monti Il and EPP&yarding the empirical
findings and explanations about how NPs manageyéocome the assurance problem will
serve as a basis for conclusions and cautiousyp@mommendations reaching beyond the
immediate cases under investigation. The comparisostructured by the three most
important elements for the process leading to lwetard, comprising IPC, leadership and

process dynamics.

8.1 Inter-Parliamentary Cooper ation

In both cases, NPs engaged in extensive IPC afmtmation exchange. This
exchange covered both substantive information afmmation about the state-of-play in
the scrutiny proceedings in the various NPs. Thenéo was mainly provided by the leading
NPs and decreased the participation costs of dRaras they could become “inspired” by
these concerns. The latter enabled NPs to havevaralb picture over the prospects of
triggering a yellow card by providing a rough vaeunt. In both cases, the network of
NPRs proved to be the crucial conduit of informativhereas neither COSAC nor IPEX
were perceived as capable of delivering this intiamn. In Monti 1l, however, NPs also
engaged in information exchange via COSAC, duente-toncurrence. In both cases, the
information gathered via exchange at staff levelwben NPRs reached the political
decision-making level in those NPs that issuedaaared opinion. However, in some NPs
that did not participate, this was not the case aformation remained unheard by the
political level. Also in both cases, once the poiity of a yellow card became apparent,
information exchange intensified. In EPPO, furthere) this went beyond mere information

exchange when some NPs engaged in “vote exchangiagheir NPRs.

8.2 Leadership

Both cases experienced a strong leading NP, tnesB&olketing in Monti Il, and in
EPPO the UK and the Dutch NPs. The Folketing wasinitiating NP in Monti II; in
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EPPO, the leading NPs were also among the firss tmenake the political decision to
adopt a reasoned opinidhAnalysing internal reasons why these NPs mighteh@ken
over this position, it was demonstrated that inhbcdses, the issue at hand was of certain
political weight in the respective country, meanthgre were preference asymmetries due
to extrinsic motivation to participate in the EWNM. both cases, the leading NPs exerted
similar functions: initiating the procedure, prowig early momentum and raising the
awareness of the issue. The latter was more immariacase of Monti Il, as not many NPs
had the proposal on their radar, unlike the EPP@pgsals, where there was sufficient
preparatory work. Furthermore, they effectively digbe available channels of IPC to
mobilize other NPs in the process, organizing tmeextent IPC and information exchange
around the respective proposal.

8.3 Dynamics

The processes leading to the two yellow cardslalspather different dynamics.
Whilst in EPPO, the awareness of the issue wasdasready before the official scrutiny
period started, in Monti I, IPC and leadership &aecessary. In the latter, there is a clear-
cut bandwagon process, initiated by six NPs thatganerally more active in employing
reasoned opinions, arguably regardless of the queviactions of others. Information
exchange and leadership created incentives for mebnetant NPs to join the process by
inducing certainty. In EPPO, in contrast, one cheeove a “partial” bandwagon process,
initiated by four more active NPs, followed by faather inactive ones, and the final five
with a mixed picture regarding their activism. Whithe four initiating NPs did not provide
the necessary critical mass to launch the bandwpgmess, certainty both about the actions
of other NPs and about the possibility of a yellcavd was created at an early stage even
before reasoned opinions were politically adopt€dis was done through information
exchange about likely and prospective actions, Wwhvas possible as the 8-week scrutiny
period proved to be rather structured. Whilst thisot to say that in Monti Il, NPs did not
exchange this kind of information, empirical dat@gests that it was rather actual actions

than inofficial positioning creating certainty, pestively positioning took place at a later

18 Although, in EPPO, there were also other NPs gmj¢he process at an early stage, e.g. the Figénht, yet not
taking over a leadership position.
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stage in the scrutiny-period. Thus, in Monti lletyellow card was triggered both informally
and formally only on 22 May, the day of the deaglliwhereas EPPO received the necessary
number of opinions informally on 22 October, almasiveek before the deadline on 28

October, and formally on 25 October.

8.4 Preliminary Conclusion

Both cases displayed effective leadership andettensive engagement of NPs in
IPC and information exchange. These served the sametions, eventually creating
certainty about the actions of others and subselyute prospects of triggering a yellow
card. This suggests that as predicted by the hgtiotth story, these mechanisms are crucial

for overcoming the inherent assurance problem.

Whilst IPC did not differ regarding its intensityé substance, the cases relied to some
extent on different channels. The COSAC meetinlylonti Il allowed NPs to meet on the
political, decision-making level, yet in the initiphase of the 8-week scrutiny period. In
EPPO, IPC mainly took place at the administratexeel. This leads to a cautious conclusion
that IPC does not necessarily rely on inter-pamiatary meetings at political level to be
effective. It has been shown that in both casesrmmftion exchanged at staff level was
transferred to the political level in those NPsttlssued a reasoned opinion. This was,
however, not the case, in other NPs that did noptdn opinion. Thus, it could be argued
that in order to render IPC in the EWM among allsNd3 a solution mechanism for the

inherent assurance problem more comprehensivesthisissue that needs to be addressed.

The main difference lies in the dynamic of the gsses. Arguably, the necessary certainty
for overcoming the assurance problem can be pradatean early stage in the 8-week
scrutiny period not by information about previoudi@ns of NPs, but, as in EPPO, also
expectations about prospective actions. Hencerdardo avoid “drama in the last days”, it
is necessary that the awareness is raised, thatpdBi§on themselves and engage in
information exchange about their stances regardimgsidiarity compliance as early as
possible. Furthermore, this points towards the gigumportance of the network of NPRs
regarding information exchange, as it is the owlyrse of information from which NPs can
get up-to-date and informal information about pexdjve actions of other NPs on a regular

basis.
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9. CONCLUSION

The newly introduced EWM gives NPs the right tausoize EU legislative
proposals for their compliance with the subsidyapitinciple. It was demonstrated that NPs
as rational actors are expected to make activeofighe mechanism and perceive the
possibility of triggering a yellow card as a cotige good. In the production of collective
goods, however, rational actors usually meet aectile action problem. The problem at
hand is the so-called assurance problem, meanirgy fBié& two problems in the EWM:
uncertainty over the other NPs” actions leads tteentive problem for participation, and
closely connected, a first-mover problem. Despitesé theoretically identified problems,
two yellow cards have been triggered by today: Mbbraind EPPO. Hence, this paper aimed
at answerindghow did NPs manage to overcome the collective mgroblem inherent in the
EWM in cases of successfully triggering a yellowd@a

In Monti I, strong leadership by the Danish Folkgtand extensive IPC, delivering up-to-
date information about the state-of-play in theioxzs NPs, created the necessary certainty
about the actions of other NPs and thus aboutriwigg momentum towards a yellow card
and the likelihood of successful collective actidtnough NPs issuing their reasoned
opinions irrespective of the number of previousams of other NPs created a critical mass

which made it beneficial for reluctant NPs to joira bandwagon process.

EPPO saw strong leadership by the UK and Dutch ldRd,extensive IPC, leading to the

above-said necessary certainty. However, the dyesaproved to be different: Due to quick

positioning and engagement in information exchaeg#ective action of NPs proved to be

structured and the imminence of a yellow card becapparent at an unusually early stage.
Thus, certainty providing an incentive for reludtansually less active NPs to join the

process was not only produced by actual actionsalse by likely and prospective ones.

This was supported by a partial bandwagon proceddeal to the avoidance of “drama in

the last days”.

From the comparison, four main conclusions thatcargiously, contingently generalizable

can be drawn.

— Certainty, leadership and IPC seem crucial for cw@ing the assurance problem.
On a more practical note, this suggests that NiRérngf to make the EWM effective
ought to actively engage in and foster IPC and erage strong leadership. The
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latter most effectively is provided by an NP in wkaountry the issue at hand has a
strong political weight.

— NPs have different channels of IPC at their dishdsaen though politicians met
face-to-face only in Monti Il, IPC proved to be exffive both times in those NPs
issuing a reasoned opinion. Hence, it is not necdgsmportant that politicians
themselves engage in information exchange, but tth@tinformation reaches the
political, decision-making level one way or the @thPractically, whilst this was not
a problem in those NPs issuing a reasoned opimidhe two cases, this points more
generally towards the necessity of improving comication links between political
and administrative level in regard to the EWM, @igii-parliamentary meetings on
political level rarely coincide with the 8-week stiny period.

— It is not only information about previous and attaations of other NPs that
produces certainty, but also about prospective Bkely actions as necessary
incentives for reluctant NPs to join collectiveiant Practically, this means in order
to overcome the collective action problem, NPs éughposition themselves early
on in the scrutiny period and inform other NPs glyicabout their likely actions
regarding the proposal at hand.

— Furthermore, the only channel of IPC that is onegular basis able to deliver
informal information about the strength of subsifjaconcerns in each NP and thus
about the likelihood of it issuing a reasoned apinis the network of NPRs. Hence,
NPs ought to make active use of this network irarégo the EWM and strive at

making it even more efficient and coherent.

As the scope of the analysed researched questithnsipaper was limited to analysing
NPs overcoming the collective action problem inheia the EWM, a task for further
research might be to analyse how the two yellowdsarame about more generally,
relative to other identified inherent problems e tEWM. That might either be done,
like this paper, by applying within-process tracorgoy comparing them to cases where
NPs failed to trigger a yellow card. The latter m@zh might also have given value-
added to this paper, by comparing successful toaoessful cases of NPs overcoming
the assurance problem in the EWM. Yet, whilst sssadg easily definable by a triggered
yellow card, failure of collective action would itypa) a violation of subsidiarity, b) no
triggered yellow card. As the question of subsitfazompliance is sufficiently a puzzle

to politicians and academia, a case study compasgs with a variant outcome was
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beyond the scope of this study. However, furthesxeaech might provide raster to
conduct this kind of research. Further researchhimadso take into consideration the
impact of iteration of the subsidiarity scrutinyopess on the assurance problem and the
creation of certainty’® as well as the question whether certainty canmdy de
transferred within each single scrutiny procesg, dso from one yellow card to the
next®.Whilst this has to some extent been researchedz(RD14: 30-34), an in-depth
analysis is still outstanding.

19 Collective Action Theory argues that the repetitid collective action has an impact on the liketiti of the actors
overcoming the collective action problem, as itieraallows for "the introduction of time and a foebnt of social
interaction in [...] collective action” (Udehn 199344). As NPs scrutinize every single EU legislafiveposal for
subsidiarity compliance, repeated infinitely, indze argued that the EWM in fact is characterizgthb aspect of
iteration.

20 As suggested by Cooper, who argued that “thetffeatta yellow card has happened once changes theen
perception of its likelihood, which could permargmsthift NPs’ incentives to take part” (Cooper 26139).
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Figure 1. Reasoned Opinions in Monti Il

Number of

NP Pol itilggt eDc(;]::i sion | For mglafdoc]:pti on Votes R;g"(;énggl(z)/g_' gtl glns
DK 20 April 3 May 2 6/7
FR 25 April 22 May 1 14/18
SE 26 April 11 May 2 34/49
PL 27 April 11 May 1 10/12
UK 9 May 21 May 1 7114
LU 14 May 15 May 2 14/17
FI 15 May 15 May 2 2/3
PT 15 May 18 May 2 213
LV 18 May 21 May 2 1/2
MT 21 May 22 May 2 3/8
BE 22 May 22 May 1 4/5
NL 22 May 22 May 1 10/15

Data from IPEX, Cooper 2013b: 31f. and Seimas 201.4:
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Figure 2: Reasoned Opinions in EPPO

NP | DAsPAtcd | DASFAMA | yye | pessned Oprions
2009-2013/T otal

UK | 11 September 22 October 1 12/14
NL 11 2 October 10 October 1 15/15

FR 3 October 28 October 1 18/18
NL | 8 October 15 October 1 10/10

Ccz 8 October 9 October 1 2/2

CY 11 October 18 October 2 3/3

HU 14 October 21 October 2 1/1

23 October (Dail),
IE 16 October 24 October 2 4/4
(Seanad)

SE 17 October 23 October 2 48/49
UK [ 22 October 28 October 1 5/5

RO 22 October 28 October 1 717

MT 23 October 28 October 2 8/8

Sl 25 October 25 October 2 1/1

Data from IPEX, Seimas 2014: 2f. and the websitggmdiamentary chambers
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