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ABSTRACT

In Tunisia, after the 2010-2011 uprisings overthirogvthe regime of Zine el-Abidine Ben
Ali, a comprehensive mechanism of transitionaligestvas introduced in the attempt of reinforcing
the legitimacy of the constitutional transition atié accountability of the new institutions witle th
punishment of crimes perpetrated by the formermegithe compensation of victims and national
reconciliation. The establishment of a Ministry fduman Rights and Transitional Justice (October
2011) was followed by the approval of a Law onifiseie (December 2013), that, drafted through
nation-wide popular consultations and hearingstitnged a Truth and Dignity Commission. Such a
Commission, charged of ascertaining the violaticstayted its activity between December 2014
and January 2015 after a troubled settlement peridds essay aims at assessing the efficacy of the
Tunisian way to transitional justice in the ligHtthe principle of equality, considering its appoba
to the victims of the violations and their effegtparticipation in a formally open, inclusive prese
that has been clearly showing its limits.
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INTRODUCTION: TRANSITIONAL JUSTICE FROM NUREMBERG TO
TUNIS

Transitional justice is introduced for the firgineé after World War 1l in the attempt to
overcome the decades of violations perpetrated Hey duthoritarian regimes and it then
progressively evolved according to mechanisms $idgd the punishment of crimes with the
compensation of victims, the reconciliation of tpepulation and the improvement of the
institutional accountability.

The very beginning of such a phenomenon is repteddry the Nuremberg (1945-1946) and
Tokyo trials (1946-1948), which were limited to tHefinition of consistent punishments for the
crimes perpetrated during WWII, according to theeatrategy that had led to the introduction of
sanctions against Germany at the end of the fisstdxconflict! Even though those trials used the
international previously developed human rights ksva parameter, the further evolution of the
mechanisms for transitional justice has been ‘inbbg the complex geopolitical situation derived
from the cold war. After the end of the bipolaridign of the world, two different approaches
emerged. On one side, there are the experiences of then Laierican and Eastern Europe
transitions, mainly based on the definition at tia¢ional level of mechanisms to prosecute the
criminals and to establish democratic governmedisthe other side, there is the establishment of
transitional justice through international intertiens, as happened with the International Criminal
Court for the Former Yugoslavia (1993) or the Intgronal Criminal Tribunal for Rwanda
(1994). These Courts, recalling the post-WWII omepresented the basis for the talks that led to
the establishment of the International Criminal €dqd998). Both in Yugoslavia and Rwanda,
however, national fact-finding commissions inquyion abuses perpetrated during explicitly
defined periods of time were entitled to ascertéhia violations, representing a fundamental
innovation in the transitional justice mechanisiibe system evolved again when the South
African transition began and the Commission esshbli theré focused also on national
reconciliation, in order to compose the cleavagas/dd from a long period of racial segregation.

A further relevant step in the definition of trammnal justice instruments came from the

* Though all the essay derives from a joint refletsioLudovica Benedizione is the author of paragsaprand
subparagraphs, Valentina Rita Scotti is the autifoparagraphs 1, 2 and 4; the concluding remarke antly
written by both the authors.

! R.G. Teitel,Transitional JusticeOxford, Oxford University Press, 2000.
2R.G. Teitel Transitional Justice Genealogin Harvard Human Rights Journal6, 2003, pp. 15-94.
3 SeePromotion of National Unity and Reconciliation Aot 34, 1995.



codification of such instruments by the United Wat at the beginning of the 21st century,
according to which they have to be based on fivarpi prosecution, truth, reparations,
institutional reforms and national consultations teamsitional justice processéhese pillars
provide for the ascertainment of truth on the wiolas, the punishment of criminals and the
restoration of the victims in the attempt to defneew common identity for the whole population,
also allowing for a possibility of forgiveness bktcriminals. This means that lustration policies,
aiming at purging the institutions from the affita to the previous regimes, are often coupled
with amnesty laws.

Thus, when Tunisia started its transition from autarianism in 2011, this was the
background to look at for the establishment ofoir mechanism of transitional justice and for
the overcoming of the massive violations of fundatakrights suffered by the population. As for
any other process of transitional justice, the ngks to give more relevance to revenge —
prosecuting the authors of the violations and &istg the system from them — rather than to
reconciliation which would have required the creatiof compensative mechanisms able to
balance both the reasons of the victims and ofvibkators. Nevertheless, in the Tunisian case,
this risk for a prevalence of revenge over recaattdn has been even more present because of the
difficulties in individuating the victims of the gane.

Ever since the independence from France (1956)Ttimsian history has been characterized
by the attempts to modernize the country througlsecularization, at first led by the leader of the
independence movement, Habib Bourguiba. Underreisigiency, a new Code on personal status
was issued, proposing a modern interpretationeidlamic law in order to almost fully recognize
gender equality as a first step to establish a mmodegal systemi. Other reforms were then
approved in order to progressively marginalizertile of religion in the society and in the public
sphere, according to an approach confirmed evem\itee Al Abidine Ben Ali succeeded to
Bourguiba in 1987. Ben Ali ostracized religion everder than his predecessor, by completely
excluding religiously inspired political partfesfrom the participation to public life and
prosecuting their affiliates as political opponerdad automatically qualifying them as Islamic
extremists claiming for the abolition of the secuRepublic. This vision of political Islam as

always interconnected with extremism and terrorisas generally diffused in the Tunisian

* Cfr. United NationsGuidance Note of the Secretary General: Unitedidvet Approach to Transitional Justice
2010.

® Cfr. Decree n. 229 of 13 August 1956.

® On this attempt of Bourguiba, see E. Dalmass@advatortaReforming the Family Code in Tunisia and Morocco —
the Struggle between Religion, Globalisation andnberacy in Totalitarian Movements and Political Religiog
2010, pp. 213-228; H. Chekiwwyomen, the Law and the Family in TunjsiaGender and Developmert, 1996, pp.
43-46.

" According to the law n. 88-32 of 3 May 1988.



society, which for long time seemed to justify thiecriminations suffered by members of Islamic
parties with their political behaviors. Thus, whbe 2011 transition began, the main issue was to
decide whether to consider them as possible victhnsther matter of concern was the possibility
to recognize the status of victims to women, beaingtroversial whether they may represent a
discriminated group.

With the aim to focus on these two main issuesptiesent essay analyzes the process Tunisia
passed through in order to define the mechanisnignsitional justice currently in force, with
specific references to the definition of victimethby provided. Indeed, it shows how institutions
progressively enlarged the range of people coralideras victims to include also those who had
suffered violations of rights because of their podil belonging and those who were discriminated
in their economic rights, thus consistently evolvitme theoretical tenets on which the doctrine
defining the pillars of transitional justice is lbds Some hints on the involvement of women as a

specific category of victims in transitional justiare also provided.

1. A STEP BACK. ORIGINS AND DEVELOPMENTS OF THE
TUNISIAN UPRISING

Since the 1987 “medical” coup d'étadgainst Habib Bourguiba, founder of modern
Tunisia after the independence from France in 19%56jsia has been led by Zine al-Abidine Ben
Ali°, who established an authoritarian, deeply cordipied social-divisive regime. Although the
1959 Constitution continued to be into force, Beln gkogressively extended the power of an
already extra-powerful presidency through constingl amendments: in 1988, the automatic
succession of the Prime Minister to the Presiderdase of vacancy was abolished; in 1997, the
legislative attributions of the Chamber of Deputieere reduced in order to extend the

presidential power§; in 2002, a constitutional referendum approved aheendment to remove

8 The event has been named this way because ofap®en Ali managed to seize the power on 7 NoverB87. In
fact, he pushed a commission of physicians to detlat Bourguiba was unable to keep on governatgbse of his
senility (he was 84 years old at the time). Benwdis this way able to become the second Presidghedrunisian
Republic, in conformity with art. 57 of the thentanforce Constitution, which disposed that in ca$esudden
incapability of the President of the Republic, tadter was to be temporarily substituted by thesRent of the
National Assembly (see L.B. WarBen Ali's Constitutional Coup in Tunisign Middle East Journal4, 1988, pp.
587-601).

° Ben Alli took the power with the declared aim ttranluce a democratic transition, the so-catledngementin spite
of the erratic policies led by Bourguiba in lastge of his Presidency. The relevance of the nemdtestablished
under Ben Ali's regime was celebrated each 7 Nowsnads a mean to consolidate the loyalty of the [ztioun
toward this peculiar kind of authoritarianism thats able to increase the economic level of the tpueven without
concretely ensure an increasing of its democraeg. 8. Camau, V. Geussére Syndrome autoritaire: politique en
Tunisie de Bourguiba a Ben ARaris, Presse de Science Po, 2003.

19 5ee the Law n. 97-65 of 27 October 1997.



presidential time limits and to recognize the Rtfest a judicial immunity for life. Furthermore,
Ben Ali created a strong link between his partg Rally for Democracy, police forces and the
judiciary, de factoreducing the competence of the latter and transfay it in a complicit to the
human rights violations, which the 2003 Law on ®gent definitively legitimized in name of
the protection of the State’s security. This poliegime was coupled with a strong control of the
economy, with paternalistic and corporatist hirmgthods, with corruption at all the level of the
State and of the sociéfy

Thus, in December 2010, the Tunisian people staateevolt after the decision of the fruit
vendor Mohamed Bouazizi to set himself on fire d&tember 2010) in the town of Sidi Bouzid,
protesting against the bribery and the denial efaithorization to sell in the public square.

Though this was the beginning of the uprising legdp the fall of Ben Ali’'s authoritarianism,
some demonstrations against the regime had beaminegl even before, as some events dating
back to 2008 show. In fact, in January and Febroéthat year, the towns of Gafsa and Redeyef
were at the center of massive demonstrations agtiasnepotistic hiring and the unfair labor
conditions provided by the State-r@ompagnie Phosphate de Gaf3he workers’ protests were
supported also by student activists in universiéied by the outlawed communist party (PCOT),
which continued their activities even when Statgiintions accused them of conspiring against
the State’s stability and the public order, represshem with violence. Particularly, on 4 April
the wives of the imprisoned workers and the widashe deceased Gafsa miners began a
demonstration in Redeyef, which lasted until Jumeen the army shot two protesters. The story
of those workers was modestly reported by inteomali media, but became viral on social
networks, particularly among the Tunisian diaspésa result, on 18 August, Ben Ali decided to
shut down Facebook, and unblocked it only on 3 &aper, thanks to the international pressures
in favor of freedom of expression in the countryori then on, social networks continued to be
used as an “uncontrolled” place where to freelyeslogpinions against the regime and organize the
protests. An example is the peaceful demonstragainst Internet censorship, call€dnisie en
Blang which took place in 2010, when six young actwigsked to participants, all clad in white,
to walk on Avenue Bourguiba, the main boulevard'ohis, showing with that color their desire

of transparency and honesty. Therefore, when Bausei himself on fire, the population — and in

1 Cfr. Law. n. 2003-75 of 10 December 2003.

12 For further information on the Ben Ali's authoritmism, see N. JebnouBgn Ali's Tunisia. The Authoritarian
Path of a Dystopian Statén N. Jebnoun, M. Kia, M. Kirk (eds.Modern Middle East Authoritarianism. Roots,
Ramification, and CrisisL,ondon, Routledge, 2014, pp. 101-116.
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particular the youngest people — had already deeela system for the organization of massive
events, as it happened in that case to show tlseayiinst the system built up by Ben'Ali

As a reaction, on 28 December, in a public speeeldictator accused the protesters to damage
the Tunisian economy and threatened severe punigemAs the protests continued, on 10
January 2011 Ben Ali delivered another speech,saigguhe demonstrators to be terrorists serving
foreign conspirators, but also tried to appeasectiogvd by promising a campaign to employ
300.000 people. With the same aim, on 13 Januay,Ai appeared for a last speech promising
not to run for a sixth presidential teffnat the elections scheduled for October 2014. This
declaration was not enough to satisfy the popukquest for democracy, so that the
demonstrations continued and even intensified. Thusrder to avoid a possible trial after the
overthrowing of his regime — which by then seenmethinent — Ben Ali fled to Saudi Arabia

In this decision of the dictator, the position tdmkthe army seemed determinant. Even when
the police forces continued to show their loyatiythe regime — as testified by the fact that, on 24
December, they opened the fire against the praotgediling two of them® — the military decided
to side the people. General Rachid Ammar, commamdehief of the Tunisian army, firstly
decided to reject Ben Ali's order to fire on prdegs; then, when the head of the Presidential
Guard, Ali Seriate, tried to plot against the ajperto establish a civilian-led democracy in order
to set the return of the dictator to ensure theilgia Ammar arrested him and ordered the army to
secure cities, even providing for neighborhood-Wwagioups to keep the order at the local level.

These decisions granted a minimum level of stgbwithich allowed for the establishment of a
provisional Government, the Council for the Prdtectof the Revolution, led by the former
President of the Chamber of Deputies, Fouad Mebggaaointed as President), with the former
Premier, Mohammed Ghannouchi, as a Prime Ministére interim Government included
representatives of the civil society organizatig@S0Os), such as trade unions, the formerly
banned Islamic party and some left-wing groups.é¥ineless, the population continued to claim
for a complete holdover of all the previous supgadf the regime; therefore, on 27 February, the
Ghannouchi Executive was obliged to resign in favbia new Government led by Beji Caid

13 On the impact on the population of Bouazizi actisee K. FahimSlap to a Man’s Pride Set Off Tumult in Tunjsia
New York Times, 21 January 2011.

14 As known, Ben Ali was “elected” for five mandatesth landslide victories, also thanks to the cangitinal
amendment passed in 2002 to remove the limit afetlierm. After winning each election, his regimedree more
and more authoritarian and less attentive to tk@seconomic problems of the country.

!5 Evenin absentia the Le Kef Military Tribunal then sentenced Bef &f life prison for the killings during the
uprising in June 2012. On the trial, see Human Riylatch,Tunisia: Flaws in the Landmark Ben Ali VerdibtJuly
2012,www.hrw.org

16 See the report of Amnesty InternatioriBlinisia in Revolt: State Violence During Anti-Gaweental Protests]®™
March 2011 www.amnestyusa.org
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Essebsi. The demonstrations ceased, and the Essebsi Goertrstarted to re-organize the
country. The high ranks of Ben Ali’'s regime wereeated, the political police was dismantled and
all the properties of Ben Ali, of his party (thellRdor Constitutional Democracy — RC) and of

his copious family were confiscated. Moreover, deeree issued on 23 March dissolved all the
institutions that had been strongly influenced bg previous regime, such as the Chamber of
Deputies, the Upper House and the ConstitutionalirCd-inally, in order to allow for the
democratic development of the elections, plannedictober 2011, a decree-law adopted on 18
April 2011*%stablished the High Independent Authority for Etets and introduced the first
provisions legalizing several political parties gm@hibiting the political participation to anyone
who had held functions in the RCD during the prasiten years. Then, the decreen. 35 finally
excluded RCD former officials from both the actasad passive electoral right for the forthcoming
polls?.

The elections were finally held on 23 October 20ading an electoral system based on
proportionality and on blocked lists where male &male members had to be alternated. Of the
217 seats provided for the Constituent AssemblywE8e assigned to representatives of the
Tunisians abroad, while the other were allocatembting to the demography of each district in
which the territory had been divided. The electoeslts assigned 89 seats to the Islam-inspired
party Ennahdd, which formed the Government together with thelitol coalitioR” (20 seats)
and the Congress for the Republif30 seats). These parties agreed to distributengrtieem the
highest-level charges, forming the droika, and to share a common schedule for governing the
country during the constitutional drafting periggccording to this agreement, on 10 December

2011 a provisional Constitution, the “Law on theysional organization of public powers”, was

7 political activist during the Bourguiba era, whem held relevant charged such as the presidenthedParliament
or the Ministry of Foreign Affairs, Essebsi retiradthe '90 deciding to devote his time only to tereer of lawyer
and came back to the political life only after BMiis fled in 2011.

8 This name was introduced in 1987 by Ben Ali toame the Destour party founded by Bourguiba during
independence war against France.

19 Cfr. Decree n. 27 of 18 April 2011.

20 Cfr. Decree n. 35 of 10 May 2011. In effect, ttartp was definitively dissolved on 9 March 2011rotigh a
decision of the Tribunal of First Instance of Tunis

% Heir of the Movement of Islamic Tendency estalistin 1981, Ennahda represents the supporterstafcierate
political Islam. On the political inspiration ofithparty and on the political program realized siiis election, see L.
GuazzoneEnnahada Islamist and the Test of Government iristajnin Italian Journal of International Affairs4,
2013, pp. 30-50. See alsmnahda Movement Programme: For Freedom, JusticeRevelopment in Tunisid unis,
2011 (the program is at disposal at the webhgife//kurzman.unc.edu

2 Established in 1994 and officially recognized §02, Ettakatol represents a coalition of center#svement also
known with the name of Democratic Forum for Labiod &.iberties.

% Established in 2001 but officially recognized oalfger the 2011 uprising, it is a leftist even hegeneous party,
grouping together far-leftists, social-democratd Anab nationalists.
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adopted® and, two days after, the leader of Congress fqruBkc (CPR), Moncef MarzouKi,
became the interim President of the Repdblihen appointing the secretary-general of Ennahda,
Hamadi Jebali, as Prime Minister on 14 Decembee Ekecutive was finally presented on 20
December and officially took office four days later

The constitution-making process consequently staote 13 February 2012. The members of
the Assembly divided themselves in six committeagh one charged to draft a specific chapter
of the Charter. Each Committee was composed of @2lmers, which proportionally represented
the political groups elected at the Assembly. Theparation of the final draft and the
coordination of the activity of the Committees sldobave been ensured by thaeint Committee
for Cooperation and Draftingwhose composition had to respect the same piopality
provided for the other Committees.

However, the overwhelming presence of Ennahda mesvadrel the disclosure of the attempt of
the President of the Joint Committee to changeditadt without consulting the responsible
Committee resulted in a political crisis, that adkto impair the constituent process. During this
period, some difficulties in continuing the drafliprocess derived also from the tensions between
political parties outside the Assembly. Particylathe murder of two members of the opposition
to Ennahda, Chokri Belaid (6 February 2013) and &tedd Brahmi (25 July 2013), brought to
harsh demonstrations against the ruling party.

Only the intervention of several associations ®fl gociety, led by the largest Tunisian labor
union (the General Union of Tunisia Workers - UGTiWas able to overcome the crisis. They
proposed a road map, called National Dialogue fditiPal Negotiations, which allowed for the
beginning of talks between the coalition Governnaent the oppositions aiming at concluding the
constitution-making process. Meanwhile, some sugygeson the possible content of the Charter
were proposed also by the Commission for the Deanycthrough Law of the Council of Europe,
better known as the Venice Commission. On 17 JolyB2after an explicit call by the President of
the Constituent Assembly on 3 June, the Commissielivered its Opiniofl, in which the
endorsement for the drafting job done by the Tanistonstituent framers was sided by some
suggestions to further develop the text, in paldicin the fields of rights protection and of the

functioning of the institutions. As to the first tiese two aspects, it must be highlighted that a

#Demonstrating some divisions inside the Assembly law was approved with 141 votes in favor, 37rsiand 39
abstained.

% Founder of the CPR, he was already known for hiagement for the promotion of a human right-bassulire in
the country.

% |n order to respect theoika agreement, Larbi Abid (CPR) were elected viceifeggs.

27 See the Venice Commission’s opinion n. 733/201BL((2013)034).



very relevant role has been once again played éyntbntioned UGTT, which, gathering other
civil society associations, tried to focus the rtiten of the framers on the topfic

On this new basis, the talks for continuing draftihe Constitution began on 23 October in the
s.c. Consensus Committe@a new drafting body based on an equal represemtaf all the
political groups. The main pillar of the agreemieaiding to the resumption of negotiations for the
fundamental text was the resignation of the Ennatu@ddition Government, with the subsequent
appointment, on 29 January 2014, of a caretakecuixe, whose Prime Minister was the former
Minister of Industry, the technocrat Mehdi Jomaa&fdBe resigning, the Ennahda Government
nevertheless introduced to the Assembly the lawramsitional justice, approved on 15 December
2013°, which set the rules to ensure the reconciliatibthe population according to a mechanism
allowing for the ascertainment of the violationsrgegrated from 1955 to 20i%Band the
compensation for victims.

In this renewed framework, the Assembly approvedGlnstitution on 26 January 2014, by a
majority of 200 votes, with 12 votes against anab4tentions. On the point, it is worthy to note
that this fundamental step was made possible bylé¢leesion of Ennahda Government to resign,
and by the dialoguing attitude maintained in theftdrg phase by Ennahda MPs, who accepted to
modify the original version of text they had propdsand to put aside several of their positions on

the role of religion in the Constitution.

2. THE ESTABLISHMENT OF TRANSITIONAL JUSTICE
MECHANISMS IN TUNISIA

Soon after the end of the revolutionary vague ateig Ben Ali (2011), a first attempt of

introducing transitional justice in Tunisia has b&®ne by the interim government of Mohammed

% The UGTT proved to be very active in the provisibperiod. It participated to the drafting of tharisian Pact on
Rights and Liberties, issued on 25 July 2012 airthiative of the Arab Institute for Human Right&IHR) and with
the participation of the General Union of Tunisiforkers (UGTT), Tunisian League for the DefenseHoiman
Rights (LTDH), Syndicate of Tunisian JournalistdN(S), Tunisian National Lawyers Order (ONAT), Tuais
Association of Democratic Women (ATFD), and sevdmainan rights organizations; it also coordinates dipen
letter asking for the protection of the freedomegpression, issued on 6 December 2013 togetherthétTunisian
Industry, Trade and Handicrafts (UTICA), the TuaisiLeague for the Defense of Human Rights (LTDHJ #re
Tunisian Bar Association.

# |t is worthy to note that the law has been draftedier the auspices of the Ministry for Human Rightd
Transitional Justice, whose establishment represersblid innovation in the paramount of the pcadiconcerning
the transitional justice mechanisms.

% The period for the ascertainment of the violatidnysthe Commission starts on 1 June 1955, the dagnw
Bourguiba came back to Tunisia from the exile iarfee, and ends on 15 December 2013, the day efpih@val of
the law on transitional justice.
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Gannoucht® with the presidential decree n. 7 of 18 Septen#ifrl establishing the National
Inquiry Commission on Human Rights Violatfén

In this phase, a first category of victims was widliated in those who had suffered violations
of rights during the period of the revolts. In fatte Commission highlighted that during the
demonstrations against the authoritarian regimesiir40 civilians had been killed, hundreds of
people had been arbitrary jailed and had then diedrison and more than a thousand were
injured. As noted before, the recognition of trughan important starting point in transitional
justice, but the Commission has gone further, gidive verification of the violations with some
forms of restorations for the victims, such as anthly allowance and the free access to public
health and transport, extended also to the famifdbe people who had suffered the ascertained
violations. This recognition of some allowance®dts relatives of the victims represented a first
innovation of the Tunisian mechanism of transitiojuestice, because it included also ‘second
level’ victims, in the awareness that even relaiveghts were violated when a member of their
family had been ‘entrapped’ by the regime’s reprxesmachine.

Even though the main focus of this phase seems tmlihe victims of rights violations during
the revolts, the provisional government started¢dncentrate its attention also on the victims of
the abuses perpetrated during the authoritariailmghefhe mentioned presidential decree n. 7, in
fact, has been followed by the presidential deecre8 of 18 September 2011, establishing the
national inquiry commission on corruption and fralilis Commission looked at the violations of
economic rights, with a specific focus on thosewieg from the discriminations in the allowance
of licenses for the exploitation of public goodsiaf grants; both these sectors had in fact been
subject to the highly corruptive control of Ben 'Alfamily. The activity of the Commission has
been fundamental for the official recognition o€ thidespread high level of corruption during the
authoritarian regime and has allowed for the ematvlent of an anti-corruption permanent and
independent bod¥ Indeed, it has innovated the traditional rang@afameters for transitional
justice introducing also the violations of economghts.

In order to recognize the abuses of the authamitaregime, on 19 February 2011, the
Ghannouchi government granted a general amnestllfthe people tried or condemned before

14 January 2011, with a specific compensation stingi in the reintegration in their previous job

31 This government was established on 14 Septembkt, 2@aintaining Mohammed Ghannouchi in his charje o
Prime Minister already held during the Ben Ali megi. This government proclaimed itself as council tioe
protection of the revolution and lasted in chargél @27 February 2011.

32 Even though they are not strictly related to thechanism of transitional justice, the Ghannouchiegoment
established also the high commission for the rdiaiary aims, for the political reform and for tlemocratic
transition (19 February 2011), the commission ffier teform of media and communications (2 March 2011

33 Cfr. Decree n. 2011-120 of November 2011.



for people accused of political and syndicalisiwatoes. As this amnesty did not include all the
individuals that had been jailed during the revditst only those recognized as opponents of the
Ben Ali's regime, it cannot be considered as aanapit of reconciliation, being instead more in
line with the aim of lustrating the country fromethinfluence of the supporters of the
authoritarianism. In the same wake, the Ghannogoliernment purged the state bureaucracy
from all the employees officially affiliated to thegime, declaring the unconstitutionality of the
Rally for Democracy (thele factounique party under the regime, led by Ben Ali) ahd
impossibility for its members to run in the eleatofor the constituent assemBfyand dissolving
the institutions loyal to the former leader, suchthe parliament and the constitutional court.
Furthermore, directly acting against Ben Ali and family, the government confiscated all their

goods and properties.

2.1 The Ministry for Human Rightsand Transitional Justice

The general election for the constituent assenti@id on 23 October 2011, and the following
appointment of a coalition government led by tHanc-inspired party Ennahtfa represented a
relevant turning point for the establishment of Thumisian mechanisms of transitional justice.

As the activity of the two mentioned Commissiond baen accused of ignoring the population
ad of proposing top-down approaches in the definitof the compensations and of the
functioning of transitional justice, the Ennahdd-lgovernment tried to introduce a more
participatory system by establishing the Ministoy Human Rights and Transitional Justice on 19
January 201%. The appointed ministry is Samir Dilou, himselfietim of discriminations during
the regime’’ who tried to favor a participatory approach byasiging several activities aimed at
involving the population through Civil Society Orgaations (CSOs) and Non-Governmental
Organizations (NGOs) devoted to the promotion efréspect of human righté Furthermore, the

Ministry organized a national consultation, involyi also the president of the Republic, the

34 Cfr. Decree-law n. 2011-35 of 10 May 2011.

% Ennahda obtained 89 seats over the 217 at disposaformed a coalition government with the Congrfes the
Republic and with Ettakatol.

% For a comment on this, see A. Zabipits de 'homme et justice transitionnelle. Unrigdeuille plus lourd que
prévue La Presse de Tunisie, 7 February 2012.

37 Samir Dilou, member of Ennahada party, is a Isghblar engaged in the protection of human rights during
Ben Ali’s regime, he has been prosecuted for higigal belonging and has been jailed for 10 years.

3 Cfr. Promotion of the national dialogue. Transitionalsfige in Tunisia toward a participative and conseals
path, conference organized in March 2012 with the suppbthe International Center for Transitional tlkees, of the
High Commissariat for human rights, of the UNDP afidrunisian NGOs. On that occasion, the Ministecldred
that “the path toward transitional justice will belependent. The role of the Minister will mainlg bf coordination
and facilitation of the relation between the invadvparties” (cfr. A. GhribiPebating Transitional Justice in Tunisia
Tunisia Live, 8 March 2012).
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speaker of the assembly and the Prime Ministeultieg in the Conference on the definition of a
national strategy (28 April). Thus, through sucmadtations, the Minister tried to enlarge
popular participation, with the aim of better urgtanding the self-perception of victims and of
defining proper means of compensation and recanicii.

The Ministry was also the coordinating body for thrafting of the law on transitional justice,
discussed later on, according to a procedure thegchto be as participatory as possible.

The establishment of the Ministry once more denmratest how the Tunisian transitional
justice instruments have been able to innovatdrttktional mechanisms generally introduced in
countries facing transitions from authoritarian afidcriminating legal systems. Nevertheless,
such a relevance seemed not concretely understpddebsame policy-makers who established
the Ministry, as, during the drafting of the Conhgion entered into force on 27 January 2014, it
has been merged with the Ministry of Justice, fogna double-headed Ministry for Justice,

Human Rights and Transitional Justice, led by Hafedn Salah.

2.2 ThelLaw on transitional justice

In the attempt to establish a mechanism of trawsli justice, art. 24 of the provisional
Constitutiorf® states that the constituent assembly has the tdugpprove a law on the topic,
disciplining the organization and the functioninigsoch a mechanism. Indeed, the Minister for
Human Rights and Transitional Justice, on 28 May220proposed the establishment of a
Technical Commission. On the same day, the govenhaygproved the related proposal, and the
Technical Commission for National Dialogue on Traosal Justice (composed of 2
representatives of the Minister itself, 10 repréastives the CSOs and of the NGHand a
rapporteur with administrative duties) was defirety established. The Commission, which is an
independent body, had the main duty to presenheéoassembly, by no more than five months
from its establishment, a bill on transitional jost drafted auditioning national and international
organizations involved in human rights protectieweell as debating the possible contents of the
bill with the Tunisiang

In order to respect the latter target, the Commirssappointed six regional committees,

composed by 15 members and competent for a spdeffitorial area, charged to organize

39 Cfr. Constitutional Law n. 6-2011 on the provisibnrganization of public institutions of 10 Decesni2011.

02 members are from the KADEK, 2 from the Natiolmlependent Coordination of the Transitional Jestfrom
the Tunis Center of Human Rights and Transitionatide, 2 from the Tunisian Network for Transitibdastice.

1 Cfr. Ministerial Decree of 9 October 2012. It isteworthy that when the decree was issued the Cesimni had
already started working, so it seems as an attémnponfirm the will to involve the whole populationore than a
decree to rule on competences and targets of thar@ssion.
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seminars, consultations and debates at the regiewal, involving in particular the victims of
violations, so to inform them on the possibilit@®vided by transitional justice. The population
has furthermore been involved in conferences anttshops organized at the national letfel.

Having collected the results of the regional coneei and the proposals presented directly by
the CSOs and NGOs and by national and internatierpérts, the Commission concluded the
drafting process on 28 October 2012 and presentall @an transitional justice to the assembly,
which finally approved it on 15 December 2013. Hiéwas the object of a long and complex
debate in the assembly, due to its crucial anditbemsature; the final text resulted to be slightl
different from the one proposed by the Commisshming the result of a political compromise
that made it possible to approve it almost by cosse (125 votes in favor, 0 contrary, 1
abstention).

The Law is composed of two Titles, divided in clept The first Title provides for the
guidelines of the transitional justice establisied unisia, being clear since art. 1 that the am i
to unveil violations, restore victims and punisimenals. The objective is further detailed in the
following articles. They state that national reabaton goes through the definition of a shared
collective history, under which the transition nabcracy should be undertaken with the ultimate
aim of respecting the dignity of all the citizerart( 2), with a specific attention to women,
children and all the other ‘weak categories’ of plopulation (art. 4), wishing to preserve the truth
for the future generations (art. 5). This referetacéuture generations is also the reason why the
Law contains several dispositions in which corroiptis considered as a serious crime, as it
effectively has been in Tunisia, where the greapest of rights’ violations derived from the
corruptive system established under Ben Ali. ArtleBnonstrates how relevant the prosecution of
corruption is, as it includes among the crimes éoitwvestigated through the mechanism of
transitional justice also economic crimes, in lmigh the previous choice of the commission on
corruption established by the Ghannouchi governm@&iie reference to economic crimes
demonstrates also the relevance and the accurahg debate held in the constituent assembly. In
fact, the draft presented by the Technical Commissinly included crimes as kill, rape, torture,
‘disappearance’, death punishment sentenced withaeiprocesses; anyway, the assembly finally

included also embezzlement and financial corruption

2 The population has also been involved through atitare courses such as the one on ‘Empowermentec$upport
ability in the field of transitional justice’, orga&ed by the Transitional Justice Academy on 22 2BdNovember
2012, whose results are at disposal on the welsite.npwj.org
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To ascertain such violations, Title Il of the Lawstablishes the Truth and Dignity
Commissiof®’, whose duties’ definition demonstrates how hardhds been for the Tunisian
lawmakers to individuate every possible categoryictims®,

In effect, the first point debated when drafting tompetences of this Commission concerned
the relevant time frame for the ascertainment ofations. According to the ‘secular party’, the
period had to start from the beginning of Ben Alisgime, thus excluding the years when
Bourguiba led the country and, significantly, whbka secular pillars of the State were fixed even
at the expenses of the supporters of an Islamented political inspiration. On the contrary, the
abuses perpetrated against such individuals repextehe core of the claims of the Ennahda
majority in the assembly, claims that were finabtisfied by the extension of the relevant time
frame, which was set from 1955 to 2613 his allowed for the recognition on an equal fiogtof
all discriminations, with the religiously-based srensidered as relevant and serious as the others
concerning fundamental and economic rights.

In the verification of the possible violations, tGemmission can either be directly appealed by
the pretended victims or proceed matu proprioinquiries; its activity should last no more than 5
years, after which it must forward the Parliameng@ort on the collected data, proposing possible
solutions for national reconciliation. Once asdedd that a violation has been committed, the
Commission might decide for compensation measiw@ang in its disposability a specific fund
(the Fund for dignity and restoration of the vicinwhose total amount is decided every year by
the assembly when approving the law on the budttbiedState.

Besides the possibility to appeal to the Commisdioa Law allows victims and criminals also
for the definition of an arbitration agreement bBthing a specific Commission, whose decision
is unappealable, irreversible and irrevocable &8}.

Aware that, after decades of mistrust in the ingths, the population could not be confident
in the effectiveness of the Commission, the franoéthe Law established the Commission for the
public function and institutional reforms, chargedcontrol the curricula of all the candidates to
public institutions in order to avoid any possifilem of corruption (art. 43). The establishment of

this Commission, which has had great momentum vapgointing the members of the Truth and

*3 To safeguard their independence and autonomy fralitical influences, the Law states that the 15ners of the
Commission have to be appointed by the constitasse¢mbly among experts on transitional justicefuebed from
the appointment are instead the affiliates to palitparties; furthermore, to comply with the lasion rules, even the
supporters of the previous regime cannot be appadint

* For further information, se€.K. Lamont, H. BoujnehTransitional Justice in Tunisia: Negotiating Justiduring
Transition in Politicka misag 5, 2012, pp. 32-49.

%> The period for the ascertainment of the violatidnysthe Commission starts on 1 June 1955, the dagnw
Bourguiba came back to Tunisia from the exile iarfee, and ends on 15 December 2013, the day efpih@val of
the law on transitional justice.
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Dignity Commission, may be considered directly caeted to the higher objective of achieving
national reconciliation rather than to the restorabf victims, and in particular to the attempt of
reconciling the population with the State instibats, assessing their accountability.

2.3 The Truth and Dignity Commission: first reflections on itsfunctioning

The Commission officially started working on 30 M2@14, with the appointment of its 15
componenté® Such a consistent delay in the beginning of thevities has been caused by the
appeals presented against some candidates bemr€éatmmission for the public function and
institutional reforms, and by the huge popular dellhat has arisen on them, mainly focusing on
the fear that they could damage the neutralitjhefliody because of their proximity with political
parties, and particularly with Ennahda.

All along June, the Commission debated on the ieledf its president and, on 17 June, finally
elected Sihem Bensedrine, journalist and humangigttivist, contested by some other members
of the Commission for having been accused of lmgitthe freedom of expression of the
journalists of the radio-show she conducted duthng revolts. Indeed, her election caused the
resignation of Khemais Chammari, another strongigtested component of the Commission,
whose decision resulted in a deadlock in the fonatig of the Commission. Only on 12
September, the vacant seat has been assignedidoBrik Bougira; nevertheless, when the
composition of the Commission seemed complete &ed activity could finally start, other
members began to resigh.

Meanwhile, president Bensedrine asked for 10 nmlltbnars to pay for the salaries of the
administrative clerks of the Commission and totstaractivity’®, as it effectively happened by the
end of September. Since then, the still-in-chargentvers of the Commission travelled around the
country to disseminate the knowledge of the costeftthe law on transitional justice and the
functioning of the mechanisms it provides. Finatlyge Commission started the collection of the
appeals of the population on 15 December 2014sioffice of Tunis and on 15 January 2015 in
the offices dislocated at the regional level, amuing that, as stated by the law, this activityl wil

have lasted for one year.

“6 Cfr. Decree n. 2014-1872 of 30 May 2014.

“"In effect, soon after the appointment of Bougiazouz Chawail resigned, followed by Noura Bordati 10
November.

“8 Because of the budgetary deficiency of Tunisia,absembly allowed for a reduced attribution ofiyrto be given
in trances.
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3. A CASE STUDY: WOMEN AS A (NOT) RESIDUAL CATEGORY OF
VICTIMS

In the path for the definition of the mechanismtrainsitional justice, women seemed to
represent a specific category of victims, becatdigbheopeculiar approach the authoritarian regime
had adopted toward them. First, it must be undedlithat, in the Tunisian society, women
represent a strongly active sector, which enjoyedmodernizing reforms introduced ever since
the independence to overcome domestic relegatypical of traditional societies, that impeded
them to participate in public life. It is worthy temind that since 1956 the introduction of the
code on personal status abolished polygamy, inededise legal age for marrying at 17 and
abolished the right of the father to decide ondhaghter’s husband, introduced the divorce also
for women as well as the right to alimony and tddrbn’s custody. The code was followed by
other reforms to recognize gender equality: thitrig vote was introduced in 1957the right to
education — with an explicit mention to women — wgéated in 1958; the right to seek public
offices was introduced in 1959 the constitutional recognition of the right toalt for women in
1959 led to the right to abortion in 1965, to bemped according to the 18 Symbolically, the
emancipation of women was also provided by abaiighie obligation to wear thgjab>3. These
reforms were confirmed and even strengthened byAienvho enforced the links between State
institutions and the secular feminine organizatidagal to the regime even favoring the
participation of his wife, Leyla, to several pubdigents for female emancipatfn

Such a recognition of rights transformed Tunisiaaideading country on the protection of
women’s rights in the Arab paramount, but at theeséime produced an unexpected consequence
for its promoters. Educated and self-conscious, aomlaborated independent positions toward
the regime and, when deciding to oppose to it, inastled illegal parties based on Islamic
traditionalism>> Particularly, a wide range of women seemed indplig the speculations of
Rachid Ghannouchi, the founder of Ennahda. He stgbdhe idea that the Islamic State had to

9 See Decree on the municipal electoral law, 1 MA@$i7.

0 See Law n. 58-118 of 4 November 1958 on educasidn].

> According to the equality among citizens statethConstitution (art. 6).

2 See Law n. 65 of 1 July 1965. It clarified thabeton might be operated by 3 months from the cptioe or, at
any time, when the psychological or physical heaftthe mother or of the child are in danger.

%3 Officially, the hijab was banned with the Law n. 108 of 1981 and the hat02 of 1986.

% On the loyalty of feminine organizations to thejinee, seeE.C. Murphy, Women in Tunisia: Between state
feminism and economic refoyiim E. Abdella Doumato, M. Pripstein Posusneys(gdVomen and Globalization in
the Arab Middle East: Gender, Economy, and Soclaindon, Lynne Rienner Publisher, 2003.

% On this point, it must be recognized that the migjof the people who support a religiously inggirvision of the
State look at a moderate and progressive intetetaf Islam and, as also the electoral result2dh2 and in 2014
demonstrated, only a minor part of the populatigop®rts an extremist and Salafist vision of thaeSta
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protect women, reconciling Islamic values and moiigrand dismantling the axiom associating
Islam with women oppression, domestic reclusion aabdjection to men. At the same time,
however, he refused the Western model of femaleneipation, seen as an enslavement to
‘evanescent’, superficial valud$.

Thus, women who supported this idea suffered thmes&ind of discriminations of men
involved in the opposition to the regime: arbitraagd long-lasting detentions, physical and
psychological abuses, rapes and injuries. Nevetsethese violations are probably more relevant
for a woman than a man in the Tunisian culturaltexin For instance, rapes suffered by jailed
men are considered as an abuse but not as a tawial, while, after the rape of a woman, her
whole family loses its honor and, to save its retgality, may expel the woman, maintaining she
provoked her raper. Furthermore, women might be ‘akscond level victims’, suffering violations
for being wives, mothers or sisters of men captunedxiled by the regime, over which lied the
responsibility to carry on the whole family, facinige social — and furthermore economic —
discriminations deriving from the absence of thachef the family.

Aware of these cultural presuppositions, the franadrthe provisions to establish transitional
justice in Tunisia had to provide for special measuoward women, following the well-known
tool of the affirmative actions toward disadvanthgeoups. As said, already the National Inquiry
Commission on Human Rights Violations establishedng Ghannouchi government considered
second level victims (relatives of the victims loé regime during the period of the demonstration
against it), allowing them a restoration in thenfioof free access to public health and transports.
When the Ministry for Transitional Justice was b#ithed, the expectations were in the sense of a
stronger protection of women as victims, but sugpeetations were not matched by reality.
During the conferences and the consultations organby the Ministry, the representation of the
organizations specifically engaged in the protectbwomen’s rights has been less than expected
and some observers underlined how this choice roafl the Ennahda’s attempt to marginalize
women in order to reduce the risk of feminist clafihThe same limited representation may be
seen in the composition of the Technical Commissiomational dialogue on transitional justice,
which did not include representatives of feminingamizations. Nevertheless, the Law on
transitional justice finally contains some provisoparticularly referred to women: the last

sentence of art. 4 states that the ascertainmemuthf must look moreover at the violations

% For a collection of the Ghannouchi’s statementsmmmen, see R. Wrightslamist's Theory of RelativifyLA
Times, 27 January 1995.

57 Cfr. United NationsStatement by the United Nations Special Rapporteuthe Promotion of Truth, Justice,
Reparation and Guarantees of non-recurre(ldevember 2012).
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suffered by women and children; art. 8 considerpasicularly deplorable the rape and other
sexual abuses against women.

Effectively, the amount of violations suffered bgmen seems relevant also on the quantitative
side; more than 500 out of the 12.000 dossiers expday the Truth and Dignity Commission
concern women, and the number gradually grows esdhfidence of women in the functioning
of the Commission increasés As noted before, declaring a rape may have rategacial
consequences for Tunisian women, therefore the Ossin tries to soften this impact by
providing a 20 percent higher economic restoratltan the one recognized to men in order to
acquaint the greater difficulties faced by womesodtom an economic point of view.

Finally, the composition of the Commission seems légsen the objections on the
marginalization of women in the definition of meaolsan of transitional justice; in fact, the Law
states that the members of the Commission musésepts both genders and that the numerical
difference between them has to be less than ome-tievertheless, the requested proportionality
between members of the Commission and the polifeaties elected in the assembly may
confirm the preponderance of the Islamic party #imas the will to orient the path for the

recognition of violations according to its politicalues.

4. THE VICTIMS AND THE TUNISIAN TRANSITIONAL JUSTICE:
(NOT) CONCLUDING REMARKS

Although it will be possible to propose consistenhsiderations on the effectiveness of the
Tunisian mechanism of transitional justice only@tite Truth and Dignity Commission will have
ended its inquiry activity (providing victims foompensation and presenting its concluding report
to the Assembly), some reflections can be proposetthe first steps moved by Tunisia toward the
establishment of transitional justice.

Following the chronological developments in théntigf the definition the victims, it could be
noted that the provisional Government led by Ghachointroduced a relevant innovation, but at
the same time passed a controversial amnesty.rAadyl anticipated, the novelty resided in the
recognition of the status of victim for those whdfered a violation of their economic rights. A
relatively groundbreaking approach that, as we lsen, has been maintained by the following
Executives and finally transposed in the Law onn$iigonal Justice. As for the amnesty, it may

%8 See also D.H. Gray, T. Coond\iptes from the Field: Silence Kills! Women and Tnensitional Justice Process in
Post-Revolutionary Tunisjan International Journal of Transitional Justicg, 2013, pp. 348-357.
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be considered controversial and discriminatonhat it drew a distinction between the individuals
that could benefit of it and those that could notcading to the political front they had sided

during the considered timeframe. Thus, this furtimerasure did not actually work as a tool for
reconciliation, instead creating another barridnieen ‘those who were right’ — the demonstrators
—and ‘those who were wrong’ — the supporters of Bk —.

These two examples remounting to the first phasekeoestablishment of transitional justice
mechanisms in Tunisia show, nuce some trends that will characterize the whole erpee of
this country, which — due to the relevant innovagiontroduced — may represent a sort of third
wave in the evolution of transitional justiteNonetheless, the Tunisian experiment still mairstai
measures that are actually typical of the very firave of transitional justice, such as the deaisio
to ban the affiliates to Ben Ali's party from tharpicipation to the political life of the country.
The same attitude toward the ‘losers’, in fact, fadl®wed by the European countries after World
War Il against the supporters of the authoritaregimes. Although such a punishment clearly hits
the violators of rights, giving a sort of moral istdction to the victims, it seems to fail in
providing for reconciliation, as the presence ghtist-extremist movements completely refusing
the tenets of democracy and constitutionalism énstiid European experiences demonstrates.

A consistent innovation, however, is representethbyestablishment of a Ministry specifically
entitled to develop the mechanism of transitiongtige, a first appraisal of which shows all the
limits of the participatory approach it promotedoi a first point of view, the overwhelming
majority obtained by Ennahda at the ConstituenteAddy elections and the consequent
appointment of one of its affiliates as Ministryr foransitional justice were considered as a
possible threat to the impartiality and neutrabfythe mechanism provided, fearing that the main
aim of such a mechanism could be the revenge agé#es secular forces more than the
reconciliation and the recognition of the violasosuffered by all the opponents to the regime,
including those who criticized it even not belorgiinom an Islamist part$f The involvement of
several national organizations committed on thmct@as well as the cooperation with the United
Nations did not seem to drive away this fear amdpbpulation continued to look with mistrust at
the activity of the Ministry and to organize indagent forums of discussion on transitional

justice.

% Cfr. A. Ghali, Tunisia in transition: start of a third wave of tisitional justice? in Al Kawakibi Democracy
Transition Center2013,www.frient.de It is possible to identify at least two previouaves: the post-WWiII and the
one involving European, Latin American and Africeountries from the ‘70s all along the ‘90s (see RI@itel,
Transitional Justice Genealop¥for a different scan time, see A.B. De BritoGdnzalez Enriquez, P. Aguilar (eds.),
The Politics of Memory: Transitional Justice in Dagratizing SocietigdNew York, Oxford University Press, 2001.
% See K. AndrieuConfronter le passé de la dictature en Tunisietoiade «justice transitionnelle» en questidn
Institut de relations internationales et stratégigu— IRIS, Observatoire des Mutations Politiqueasdie Monde
Arabe May 2014 www.iris-france.org
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Furthermore, the pretended victims and their nedaticonsidered themselves underrepresented
in the drafting process of the rules on transitigastice, even showing their disappointment with
public demonstrations, among which it is notewortbyremind the sit-in organized outside the
Ministry for Human Rights and Transitional Justme 3 April 2012. When the police tried to
disperse people, the sit-in degenerated in a reahcbetween the protesters and the police,
according to a plot that unfortunately replicatad the following months. This clearly
demonstrates how deep the lack of popular confielém@ublic institutions is and how difficult it
will be for the latter to prove the effectivenedstioe rules on transitional justice. Widespread
criticism has concerned the procedure for the dtetsan of Tunisians provided for by the
Ministry after the establishment of the Technican@nission for national dialogue, both at the
local and at the national level. In effect, the glednvolved in such consultations were selected
according an unknown procedure, but looking atctiraposition of the auditing groups it became
clear that they were mainly made up of men, oftersec to Ennahda or involved in CSOs.
Moreover, the results of such auditions have nenbefficially published, the only information
about them being disseminated by a few journaligtssely following the meetings. This led to
the exclusion from the process of individuals tldthough having suffered abuses on part of the
regime, missed the chance to autonomously parteipathe auditions to testify them. In fact,
those who were not affiliated to any organizatiogrevleft unaware of the time and place of the
consultations, due to the lack of a proper systémublic information and coordination. The
general situation of disinformation was also mieaiby the results of the consultations. Besides
the reproduction of the cleavage between ruraluahdnized areas, there is a strong fragmentation
in the expectations: some claimed for the recogmitf violations even through the allowance of
an economic compensation; some other asked foblicpacknowledgment of their crimes by the
affiliates of the authoritarian regime; some ottigrally, suggested the not-specified introduction
of measures aimed at establishing a democratit $gg&em?* Finally, some considerations regard
the whole activity of the Ministry and its relatginip with the Ennahda Government, whose
decision to simultaneously allow for compensatitmsubjects individuated as victims according
to a not clearly explained system demonstrated thathpossible lack of confidence in the activity
of the Ministry and the unaccountable use of thedfuoriginally allocated for the compensations
ascertained according to the rules to be definetth&Ministry itself.

The opacity and the contradictory approach of theiSian transitional justice system seem to
find a confirmation also after the beginning of tletivities of the Truth and Dignity

b1 Cfr. Lamont, supra n. 21 at 45.
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Commissiorf? Even welcoming the provision stating the neednefuiding women among the
components, the latter’'s selection procedure haa bensidered not responsible nor accountable,
as later demonstrated by the resignations of sdrtteem. Particularly significant is the statement
of Noura Borsali when she quitted her office at @@nmission: she affirmed to be confident in
the Truth and Dignity Commission, but hoped that ¢ieoice to resign could allow for further
legislative interventions in the field of transit@ justice, to safeguard the mechanism from
external influences on its functioning.

The fear of external influences is justified partaly by the provision concerning the
donations the Commission may receive, as art. 6th@fLaw on transitional justice does not
clarify which information on the donors must be \pded. Further, even the procedures the
Commission has to follow in order to ascertain tfwations are not established in the Law (art.
40), increasing the risks of a non-consistent uksehe vast powers the members of the
Commission have and moreover considering that émggy a full immunity in the exercise of
their duties (art. 34 Indeed, even the catalogue of the possible vimatihe Commission has to
verify — even including the innovative categorytloeé economic rights — could not be exhaustive
and it probably would have been better to provateah open list of violations with the aim not to
exclude any possible group of victims.

Other criticalities may arise from the decisionestablish, within the courts of first instance,
chambers entitled to judge the cases concerningmidwtyrs of the revolution resulted by the
inquiries of the Commission (2 June 2014). Thisvjgion is in clear contradiction with the
constitutional provision prohibiting the establisémm of special courts and, again, may represent
an instrument to ensure revenge more than recaficili Furthermore, an organic [&w
recognized the penal immunity for those who pgrtited to the events passed from 17 December
2010 to 28 February 2011. These two provisiondpohg the same approach of the mentioned
amnesty issued by Ghannouchi, breach the homogenfeibhe category of the victims creating a
sort of double standard, distinguishing those wttovaly participated in the revolts from the other
possible victims of the regime, for instance theg® were forced to the exile and thus did not
take part in the revolts.

Finally, some considerations must be made on theifsprelation between transitional justice and

the recognition of the violations suffered by womexs noted, the main objection to the

62 See the declarations of the CSOs engaged in fivétda of the Tunisian transitional justice orethvebsite of the
association Labo Démocratiquwtp://labodemocratique.files.wordpress.com

% The immunity enjoyed by the members of the Comimismay be revoked only by a two-third majority eatf the
said members.

84 Cfr. Law n. 2014-17 of 12 June 2004.
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mechanism provided by Tunisian framers is basedhenobservation that women have been
marginalized in the consultations for the defimtiaf the Law on transitional justice, thus limiting
the ascertainment of the violations they suffereshecially when considering “second level”
violations. This position seemed reinforced by thlamic inspiration of the party leading the
drafting phase, assuming that the religious belupgifluenced the perception of women and the
role they must have in the society. Neverthelessy the outcomes of the Truth and Dignity
Commission’s activity at the end of the inquiry ipdr may demonstrate the validity of this
assumption. For the moment, it seems reasonalalimm that the provisions allowing for a more
consistent compensation for the violations suffdrgdvomen and the formal declaration of rules
providing for their participation in institutiongduce the credibility of the “religious objection”.
Probably, the difficulties faced in involving womanre related to the more general complexity in
establishing transitional justice mechanisms inoaicslegal context resulting from decades of
rights limitations, where the whole participatorydademocratic “game” has to be rebuilt from its

basements.
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